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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seg.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agricultural Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3348) 


ANN ARBOR DIVISION OF DETROIT CREAMERY COMPANY et al. 
AMA Doc. No. 24-1. Decided December 10, 1952. 


Validity of Provisions of Order No. 24 


Where petitioners attacked the validity of Order No. 24 regulating the 
handling of milk in the Detroit, Michigan, marketing area, on the 
grounds that the inclusion of certain townships, particularly Ann Arbor 
and Ypsilanti, in the marketing area, was arbitrary and discriminatory 
and that the order as issued was not supported by substantial evidence 
in the promulgation hearing record, the Judicial Officer, after consid- 
eration of the issues and evidence presented, concluded that the petitioners 
had failed to establish any legal invalidities in the order, and therefore, 
dismissed the petition filed under section 8c(15) (A) of the act. — 


Nature of Proceeding under Section 8c(15)(A) of Act 


Since the Agricultural Marketing Agreement Act of 1937, as amended, re- 
quires that a regulatory order issued thereunder be based upon evidence 
adduced at a hearing, a proceeding under section 8c(15) (A) of the 
act challenging the validity of the action of the Secretary in issuing 
the order is limited to examination of the evidence adduced at the pro- 
mulgation hearing, in the absence of any convincing showing as to the 
legal requirements of considering additional evidence, for, such a pro- 
ceeding is an adversary adjudicative proceeding in which relief can 
be granted only for legal invalidities injuring the petitioners. 


Evidence in Promulgation Hearing Justifying 
Establishment of Marketing Area — Ann Arbor 
and Ypsilanti as Part of Milk Marketing Area 


Evidence in the promulgation hearing record showing the existing economic 
picture of close interrelationship of Ann Arbor and Ypsilanti with De- 
troit in the production and marketing of milk was sufficient justifica- 
tion for treating Ann Arbor and Ypsilanti as part of the Detroit milk 
marketing area. 


Inclusion of Terms in Milk Order—Section 8c(5) of Act 


While section 8c(5) of the act authorizes the inclusion of one or more spec- 
ified terms and conditions in a regulatory order, there is no compulsion 
to make provisions in an order allowing for all adjustments mentioned 
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without regard to the evidence in the promulgation record and the 
statutory objectives. 


Record Evidence Not Warranting Continuance of Market 
Differentials and Trade Practices — Power of Secretary to 
Remake Customs of Handlers—Effectuation of Policy of Act 


Although one section of the marketing area enjoyed a price differential 
lower than the Detroit price prior to the inception of the Detroit milk 
order, the record evidence does not warrant the continuance of such a 
practice, nor does the act or law generally make historical trade prac- 
tices or customs sacred or untouchable, and, furthermore, Congress con- 
ferred wide powers on the Secretary precisely in order that he could 
remake customs of handlers so far as necessary to carry out the de- 
clared policy of the act. 


Exclusion of Territory in Fringe Marketing Not 
in Violation of Due Process 


Since a reduction of the marketing area as desired by petitioners would re- 
sult in as much and more hardship and difficulties to other handlers 
who would be subject to the order, and the line of demarcation was not 
arbitrarily or capriciously drawn, the mere fact that a particular reg- 
ulation may demonstrably be disadvantageous to certain areas or per- 
sons is not enough to constitute a violation of the due process clause. 


Adequacy of Findings Based on Record Evidence 


In view of the record evidence justifying the issuance of Order No. 24, the 
general findings of the Secretary are not unlawful. 


Validity of Provisions for Administrative Expense — 
Section 10(b) of Act — Section 8c of Act 


Since it is mandatory under section 10(b) of the act that each handler sub- 
ject to a milk order pay his pro rata share of the expenses of admin- 
istering such order, provisions of this type are within and fully author- 
ized by Section 8c of the act. 


Evaluation of Evidence — Estimates of Forecasts 
or Opinions on Future Events—Quasi-legislative 
Functions of Secretary 


When a prospective rule is required to be upon evidence, that evidence must 
be construed to include estimates or forecasts, or opinions on future 
events, since in issuing regulatory orders under the act the Secretary 
engages in a quasi-legislative activity and such orders are subject to 
amendment in the future if experience and developments indicate that 
change is desirable. 


Administration of Act — Discretion of Secretary — 
Legislative History of Act 


The background and legislative history of the act leaves no doubt that Con- 
gress gave the Secretary broad discretion in its administration, and, 


since the terms of the order are largely matters of administrative dis- 
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cretion and the technical details are left to the Secretary and his aides, 
the responsibility of selecting the means of achieving the statutory pol- 
icy and the relationship between the remedy and policy are peculiarly 
matters for administrative competence. 


Messrs. Cleary, Weins, Jackson and Scallen, Ypsilanti, Michigan, for peti- 
tioners. Mr. Joseph A. Walsh for Production and Marketing Adminis- 
tration. Mr. Glen J. Gifford, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.). The peti- 
tioners are handlers subject to the provisions of an order, issued 
under the act, which regulates the handling of milk in the Detroit, 
Michigan, marketing area. The order is known as Order No. 24 
and was issued by the Secretary of Agriculture on June 28, 1951 
(16 F.R. 6341), effective fully on September 1, 1951. Prior to the 
issuance of the order, there were the usual public notice (15 F.R. 
3105) and public hearing at Highland Park, Michigan, June 5-16, 
1950. There were also issued a recommended decision (16 F.R. 
2084) by the Assistant Administrator, Production and Marketing 
Administration, and a tentative decision (16 F.R. 4551) by the 
Assistant Administrator, Production and Marketing Administra- 
tion, with opportunity to file exceptions. Some of the petitioners 
herein filed objections during the promulgation proceeding of the 
same nature as some of their complaints in this proceeding. A final 
decision was made by the Secretary of Agriculture on June 6, 1951 
(16 F.R. 5480). 

Subsequently, the petition herein was filed under 8c(15) (A) 
which authorizes the filing of a petition thereunder claiming that 
an order, a provision thereof or an obligation imposed thereunder 
is “not in accordance with law.” The petitioners’ complaints deal 
with the inclusion in the order, as part of the marketing area regu- 
lated, of the townships of Canton, Van Buren and Sumpter in 
Wayne County and the townships of Ypsilanti, Superior and Ann 
Arbor in Washtenaw County. The petitioners are dealers located 
in these townships and they contend that the findings relating to 
such inclusion are ambiguous and inconsistent and that the evi- 
dence in the promulgaion record does not support the inclusion of 
these townships. The petitioners also argue that the method of 
applying the producer and handler location differentials is arbi- 
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trary and discriminatory and does not conform with cus. ary 
and historical marketing practices. Their position, in gen: ‘l, is 
that prior to the issuance of the order, they paid 13 or 14 cents 
per hundredweight less for milk than paid by Detroit handlers. 
While the petition also attacks general findings made in connection 
with the issuance of the order, the arguments seem to relate only 
to the application of these findings to the areas which the peti- 
tioners urge should be excluded from the marketing area regu- 
lated. These general findings are that the order will tend to effec- 
tuate the purposes of the act, that parity prices are not reasonable 
in view of the price of feeds, etc., that the order regulates the han- 
dling of milk in the same manner as a marketing agreement upon 
which a hearing was held, and that 2 cents per hundredweight 
or less is the handler’s pro rata share of the administrative ex- 
penses of the order. 

The petitioners requested a prehearing conference. Accordingly, 
a prehearing conference was held in Washington, D. C., on Octo- 
ber 19, 1951. At the prehearing conference, the petitioners re- 
quested that an oral hearing be held on the petition and that 
evidence be submitted to sustain the allegations of the petition, A 
ruling was made by the hearing examiner to the effect that the 
validity of the action of the Secretary in issuing the order has to 
be determined upon the basis of the evidence in the promulgation 
record. The petitioners excepted to this ruling. A time was fixed 
within which the parties could file briefs. Both the respondent and 
the petitioners filed briefs within the time allowed. At the pre- 
hearing conference the petitioners were represented by George A. 
Weins, a member of the law firm of Cleary, Weins, Jackson and 
Seallen, Ypsilanti, Michigan. The respondent was represented by 
Joseph A. Walsh, Office of the Solicitor, United States Department 
of Agriculture. 

The hearing examiner issued his report on August 15, 1952, 
recommending that the petition be dismissed. The petitioners filed 
exceptions thereto. The respondent also filed exceptions to some 
statements in the report. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners herein are as 


follows: 

Ann Arbor Dairy Division of Detroit Creamery Company, a 
Michigan corporation, whose address is 121 Catherine Street, 
Ann Arbor, Michigan. 
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Bo’.,;8 Farms, a partnership, whose address is 2601 Plymouth 
Road,.,ann Arbor, Michigan. 

Cloverleaf Dairy Company, individually owned by Mrs. Esther 
Stricklen, whose address is 1015 Broadway, Ann Arbor, Michigan. 

Hirth Bros. Dairy, a partnership, whose address is 404 West 
Washington Street, Ann Arbor, Michigan. 

Huron Valley Dairy, individually owned by Fred C. Lunde, 
whose address is 25 Fifth Street, Belleville, Michigan. 

James Warner Dairy, Inc., a Michigan corporation, whose ad- 
dress is 3120 Washtenaw Road, Ann Arbor, Michigan. 

Washtenaw Independent Dairy, individually owned by Edwin 
J. Laubengayer, whose address is 602 South Ashley Street, Ann 
Arbor, Michigan. 

West Side Dairy, a partnership, whose address is 720 Brooks 
Street, Ann Arbor, Michigan. 

Ypsilanti Dairy, a partnership, whose address is 201 North 
Prospect Street, Ypsilanti, Michigan. 

The petitioners are all handlers subject to regulation under the 
order. 


2. The marketing area proposed and which was a subject of 
the promulgation hearing was considerably larger than the mar- 
keting area adopted by the Secretary of Agriculture and included 
a number of rural townships and a few small towns. The market- 
ing area defined in the order is as follows: 

“§ 924.5 Detroit, Michigan, marketing area. ‘Detroit, Michi- 
gan, marketing area,’ hereinafter referred to as the ‘market- 
ing area,’ means all territory, including incorporated muni- 
cipalities, within the outer boundaries of the townships of 
Burtchville, Grant, Greenwood, Kenockee, Wales, Clyde, Fort 
Gratiot, Kimball, Port Huron, St. Clair, China, East China, 
Ira, Cottrellville and Clay in St. Clair County, the townships 
of Chesterfield, Sterling, Clinton, Harrison, Warren, Erin, 
and Lake in Macomb County, the townships of White Lake, 
Waterford, Pontiac, Avon, Commerce, West Bloomfield, 
Bloomfield, Troy, Novi, Farmington, Southfield, and Royal 
Oak in Oakland County, the townships of Ann Arbor, Supe- 
rior and Ypsilanti in Washtenaw County, the townships of 
Ash and Berlin in Monroe County and all of Wayne County, 
all in the State of Michigan.” 


3. In explanation of the marketing area adopted, the Secre- 
tary of Agriculture made the following findings and conclusions 
in the decision of June 6, 1951: 
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“(3) Extent of the marketing area. The marketing area 
should include the cities of Detroit, Dearborn, Ypsilanti, Ann 
Arbor, Pontiac, Mount Clemens, Marine City, St. Clair and 
Port Huron and adjacent areas of high population density. 
This area would cover the territory within the boundaries of 
15 townships in St. Clair County, 7 townships in Macomb 
County, 12 townships in Oakland County, 3 townships in 
Washtenaw County, 2 townships in Monroe County, and all 
of Wayne County. 

“Proponents of the order proposed a considerably larger mar- 
keting area covering a number of rural townships and a few 
additional small towns. Certain milk distributors proposed an 
extension of the area to the north along the Lake Huron 
shore to include Worth and Lexington townships in Sanilac 
County. Certain distributors objected to including the cities 
of Ypsilanti and Ann Arbor. 

“The townships of Lexington and Worth in Sanilac County 
should not be included in the marketing area. There are no 
thickly populated areas in these townships except the Lake 
Huron shore line in the summer season and the small city of 
Croswell and the village of Lexington. It was not shown that 
a marketing order is needed to promote orderly marketing in 
this area. There was no showing that orderly marketing of 
milk in the Detroit area is influenced by milk distribution in 
these townships. No request was made by dairy farmers 
supplying milk to distributors in this area that it be included 
in the marketing area. 

“The cities of Ann Arbor and Ypsilanti and surrounding 
territory should be included in the marketing area. Milk is 
distributed from plants in or near these cities, which are 
located near the thickly populated suburban area west of 
Detroit, in competition with routes operated from Detroit 
plants. Because of the wide seasonal variations in milk con- 
sumption in these cities due to the large student population, 
distributors are dependent upon the Detroit market for much 
of their milk supply. Over 614 million pounds of milk from 
Detroit receiving stations was supplied to Ann Arbor dis-. 
tributors in the two years of 1948 and 1949. Milk is pur- 
chased by Ann Arbor and Ypsilanti distributors from pro- 
ducers without regard to use and apparently at lower prices 
than if bought on a use basis at the class prices prevailing 
in the Detroit market. Attempts by the cooperative to have 
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such purchases made on a use basis have failed. The need 
for a marketing order to bring about orderly milk marketing 
seems greater in the Ann Arbor-Ypsilanti area than in other 
parts of the proposed marketing area. 
“Rural areas and small towns not near to the large cities 
should not be included in the marketing area. Thirty-one 
additional townships in St. Clair, Macomb, Oakland, Wash- 
tenaw, and Monroe Counties, which are relatively thinly pop- 
ulated and include some 16 small towns and villages, were 
within the marketing area as proposed. Health regulations 
with respect to milk in effect in the cities are not applicable 
in much of the area. It is not considered necessary to include 
these 31 rural townships in the marketing area to promote 
orderly marketing of milk in Detroit and nearby cities. 
“The marketing area as outlined above embraces a contigu- 
ous, heavily populated territory served by milk distributors 
whose routes overlap and intermingle and which constitutes 
a single milk market, all parts of which are subject to sub- 
stantially the same conditions and influences. Health regula- 
tions with regard to milk are substantially the same in all 
major municipalities in the area and milk produced on farms 
approved by the Detroit Health Department is permitted to 
be sold in all parts of the area, Differences in seasonal con- 
sumption in various parts of the area tend to make all of 
the area dependent on milk produced under Detroit inspec- 
tion, which is diverted to any part of the area where needed. 
Failure to include any part of this territory in the marketing 
area would tend to disrupt orderly milk marketing in the 
whole area.” 

4. Some of the evidence in the promulgation record support- 

ing these findings and conclusions is as follows: 


(a) R. A. Wilson & Sons Dairy Company, of Detroit, Michi- 
gan, has wholesale and retail routes in western Wayne County 
and in Van Buren township of Wayne County. This company 
controls and owns all the stock in the James Warner Dairy, Inc., 
of Ann Arbor, Michigan (R. 1452, 1478), and supplies the Warner 
Dairy when there is a shortage of local milk (R. 235-6). 


(b) The Detroit Creamery Company, Detroit, Michigan, is a 
subsidiary of National Dairy Products Corporation and sells milk 
on wholesale and retail routes in Van Buren township. This com- 
pany also supplies its Ann Arbor branch, one of the petitioners 
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herein, from Detroit receipts of milk in the short season (R. 
235-6). 

(c) Borden Company of Detroit, Michigan, delivers milk to 
air lines at Willow Run Airport in Ypsilanti township (R. 1452, 
1461; Exhibit 59). 


(d) Twin Pines Farms Dairy, a major Detroit distributor, 
operates three routes in the area in dispute, one wholesale and 
one retail route in the City of Ypsilanti and Ypsilanti township 
and one retail route in Van Buren township (R. 1453-1463). On 
August 3, 1950, Twin Pines Dairy filed a brief in this proceeding 
which contained the following statement: “It is our position that 
the marketing area should include Port Huron and Ann Arbor 
and whatever other areas in which Detroit dealers distribute. . . . 
We believe Ann Arbor should be included because there is an 
almost constant transfer of milk between the markets (Detroit 
and Ann Arbor) and there is sales competition between ourselves 
and Ann Arbor dealers in the area outside Ann Arbor. Except for 
excluding certain townships in which no Detroit dealer operates 
we favor the area as proposed.” 

(e) The dairy products of United Dairies of Detroit, Michi- 
gan, are distributed by Romulus Farms Dairy in Van Buren and 
Sumpter townships (R. 230, 1453; Exhibit 59). 

(f) McDonald Creamery Company of Detroit, Michigan, sup- 
plies milk to the Kaiser-Frazer plant in Ypsilanti township 
(Exhibit 59). 

(g) Fifty percent of the receipts of the McKinstry Dairy in 
Van Buren township are sold in Ypsilanti and Van Buren town- 
ships and fifty percent east of the boundary proposed by the 
petitioners. 

(h) Huron Valley Dairy of Belleville, Van Buren township, 
and Bella Vista Dairy, located between Ann Arbor and Ypsilanti, 
compete with each other and with many Detroit distributors in 
the City of Wayne and in Nankin township and in the townships 
of Romulus, Van Buren and Ypsilanti (R. 231, 1462). Warner 
Bros. Dairy, Inc., also sells milk in Van Buren and Ypsilanti 
(R. 1462), and Belleville, Ann Arbor and Willow Run (R. 230). 
The Belleville Dairy of Belleville competes with Detroit dealers 
on the east and with Ypsilanti and Ann Arbor dealers on the 
west (R. 230). On August 15, 1950, Bella Vista Dairy filed a 
brief in this matter in which it stated the exclusion of Ann Arbor 
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and Ypsilanti from the marketing order would severely handicap 
this company inasmuch as 90 percent of its operations are in 
Sumpter and Van Buren townships and in Washtenaw County 
(R. 1484, 1696). At the promulgation hearing a witness testified 
on behalf of Bella Vista Dairy as follows: 


“IT want to make clear the purpose of the testimony as given 
by me yesterday. The proposed marketing order boundaries 
put forth in the testimony of Fred Peters and also James 
Warner are arbitrary, because that line does not divide the 
Detroit market from the Ypsilanti and Ann Arbor market, 
because there are numerous instances of overlaps so that no 
line could be drawn between these two markets without work- 
ing a hardship on more than one handler, by putting the 
handler in two marketing areas. 

“We are against the proposed division between Ypsilanti and 
Ann Arbor and Detroit, because we are delivering in the 
western part of Wayne County, enough pounds of milk to 
make us a handler under the order. As a handler under the 
order, we would be at the competitive disadvantage on the 
bulk of our business, which would be outside of the Federal 
marketing order. Therefore, we favor the area as proposed by 
the Michigan Producers Association” (R. 1696). 

5. In addition to evidence such as that described above show- 
ing continuous overlapping of routes of Detroit dealers and dealers 
operating in the areas sought to be excluded by the petitioners,’ 
there was evidence that for many years the supplemental source 
of milk supply for the Cities of Ann Arbor and Ypsilanti has been 
the Detroit market. While the City of Ann Arbor requires milk 
to be processed within an 8-mile limit of the city, with “grand- 
father” exceptions for several plants, bulk supplies of raw milk 
that is Detroit-inspected are permitted to be distributed in the 
city when processed within the 8-mile requirement, and the City 
of Ypsilanti permits both raw and processed Detroit milk to be 
distributed (R. 189, 196, 231-232, 1452-1453). The Michigan Milk 
Producers Association supplies Ann Arbor and Ypsilanti with 
Detroit-inspected milk (R. 235-6). In 1948 Ann Arbor imported 
3,964,887 pounds of milk from Detroit and in 1949 the same source 
supplied 2,554,016 pounds of milk. Imports are received from 
Detroit during all months of the year (R. 189, Exhibit 20). Ann 


1Detroit dealers, however, cannot distribute in the City of Ann Arbor (R. 287). 
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Arbor and Ypsilanti both have large student populations causing 
declines in milk consumption during the vacation periods. 


6. Other evidence relating to the inclusion of the disputed 
townships as part of the marketing area is that prices to Ann 
Arbor producers and prices for Detroit-inspected milk paid by 
Ann Arbor dealers have been based upon Detroit prices and any- 
thing that happens to Detroit prices is reflected in Ann Arbor 
prices (R. 247). The entire marketing area defined in the order 
is served by a single widespread milk shed. Milk production costs 
and farm labor costs are comparable throughout the entire milk 
shed (R. 466-487, Exhibit 27). The health regulations, inspection 
requirements, enforcement measures and all permit procedures 
are substantially similar in Detroit, Ann Arbor and Ypsilanti 
(R. 190, 289). While the City of Detroit does not accept milk from 
producers under Ann Arbor inspection, Ann Arbor has never had 
any surplus supply of milk to ship to Detroit or Ypsilanti 
(R. 295, 254). 

7. Ten distributors are licensed to operate in Ann Arbor (R. 
235-6). There are three producer-handlers in the Ann Arbor por- 
tion of the marketing area (R. 189). There are 290 to 300 pro- 
ducers shipping milk to the Ann Arbor market (R. 187). There 
are 562 producers in Washtenaw County approved for shipment 
to Detroit, and 200 producers in that county that are approved 
for shipment to Ann Arbor. In Wayne County 54 producers are 
approved for shipment to Detroit and 10 producers are approved 
for shipment to Ann Arbor (Exhibit 5). 

8. At the hearing the following estimates of township popula- 
tion figures were shown (Exhibit 58): 

48,000 in Ann Arbor 

35,000 in Ypsilanti 

5,000 in both Sumpter and Superior townships 

6,000 in Van Buren township 
No estimate was given during the promulgation hearing and no 
objection to the inclusion of Canton township in the marketing 
area was made in the briefs filed immediately after the hearing. 


9. The population in eastern Washtenaw County and western 
Wayne County has been expanding substantially and this terri- 
tory is considered part of the Greater Detroit Industrial Area 
(R. 174, 244, 1448). The Michigan Unemployment Compensation 
Commission considers the metropolitan area of Detroit to include 
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one tier of townships around Wayne County which covers all the 
townships in dispute here except Ann Arbor (R. 174). 


10. The townships of Lexington and Worth in Sanilac County 
proposed as part of the marketing area were not included for the 
reasons given by the Secretary in his decision. Similarly, thirty-one 
additional townships in St. Clair, Macomb, Oakland, Washtenaw, 
and Monroe Counties were not adopted as part of the marketing 
area, although proposed, for the reasons also given in the Secre- 
tary’s decision. Scio township, west of Ann Arbor, with a popula- 
tion of about 7,000, was not included in the marketing area. The 
townships of Superior, Sumpter, Van Buren and Canton are not 
as densely populated as Scio township and some other townships 
excluded. However, the townships included, unlike Scio, present 
the overlapping pattern of distribution by dealers who sell milk 
in Detroit or who are competing with dealers who sell milk in 
Detroit or other parts of the marketing area, described above in 
Finding 2. 

11. The order provides in section 924.60(c) for handlers’ 
credits for location, or location differentials for the place of 
delivery of milk by producers, as follows: 





Zone Shortest road distance from Rate per 
No. Detroit City Hall hundredweight 
1 More than 34 miles but not more than 49 miles... ~$0.14 

2 More than 49 miles but not more than 57 miles... .15 

8 More than 57 miles but not more than 65 miles-—........._ .16 

4 More than 65 miles but not more than 73 miles ae Oe 

5 More than 73 miles but not more than 81 miles............ .18 

6 More than 81 miles but not more than 89 miles... .19 

7 More than 89 miles but not more than 97 miles...._____.... -20 

8 errs Cia; BF ects icscesicctnsnsicemcncnitn seitesceinsattnncitgstinaionss 21 


12. The system of location differentials prescribed has been 
in effect in the market for a long period of time (R. 1106-8, 1147). 

13. Prior to the issuance of the order, Ann Arbor producers 
were not paid for milk on a use classification basis. The Detroit 
producers were being paid according to such a plan. When Ann 
Arbor distributors purchased milk from local producers, they 
paid the Detroit blended basic and blended surplus prices minus 
13 cents. When the same distributors imported milk from Detroit, 
they paid the Detroit Class I price minus 14 cents. The Michigan 
Milk Producers Association made efforts to eliminate the differ- 
ential which afforded the Ann Arbor distributors with a distinct 
price advantage over the Detroit dealers in the territory in which 
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Detroit dealers and Ann Arbor dealers competed. The lack of a 
classified price plan for Ann Arbor and the practice of purchas- 
ing Detroit-inspected milk by Ann Arbor dealers at the Detroit 
blended prices less the differential were unstabilizing influences 
in the market (R. 236-238, 242, 1435, 1463-1464). 


14. There is ample evidence in the promulgation record to 
support the finding in section 924.0(a) (2) of the order to the 
effect that the minimum prices specified in the order are such 
prices as will reflect the economic conditions which affect market 
supply and demand for milk in the marketing area, insure a suffi- 
cient quantity of pure and wholesome milk and be in the public 
interest. (See e.g., R. 50-51, 60-61, 568-575, 821-826, 848-851, 
873-896, 903-905, 981-996, 1010-1039, 1224-1238; Exhibits 48, 38, 
39.) 


15. The finding in section 924.0(a) (5) of the order provides 
that the necessary expenses of the market administrator for the 
maintenance and functioning of such agency will require payment 
‘by each handler, as his pro rata share of such expenses, 2 cents 
per hundredweight, or such amount not exceeding 2 cents per 


hundredweight as the Secretary may prescribe, with respect to all 
producer milk (including such handler’s own production) received 
during the month. The reasonableness of the amount of the rate 
of assessment and the specific type of milk to which it should 
apply was fully explored at the promulgation hearing. Handlers 
and their representatives actively participated in the considera- 
tion of the matter (R. 1551, 1554-55, 1591-92). 


CONCLUSIONS 


This proceeding is not one concerned with whether Ann Arbor, 
Ypsilanti, etc., should, as a matter of policy, be included in the 
Detroit marketing area and, if so, whether Ann Arbor and Ypsi- 
lanti dealers should pay less for milk than Detroit dealers. This 
proceeding deals with the question of whether the action of the 
Secretary protested by the petitioners is “.... in accordance 
with law.” 

The petition attacks the inclusion of the disputed territory as 
arbitrary, capricious, etc., and the petitioners challenge the find- 
ings and conclusions of the Secretary as unsupported by the evi- 
dence in the promulgation record. By the content of the petition 
itself as well as by the fact that the petitioners are attacking an 
order after notice, hearing, etc., where the act requires that the 
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order be based upon evidence adduced at the hearing, this pro- 
ceeding is limited to examination of such evidence in the absence 
of any convincing showing as to the legal requirements of con- 
sidering additional evidence. Therefore, the examiner was correct 
in his ruling on this point at the prehearing conference. Sprague 
Dairy Co. v. Anderson, N.D. Ill., November 1, 1946; Titusville 
Dairy Products Co. v. Brannan, 176 F.(2d) 332 (C.C.A. 3d, 1949), 
cert. demed, 338 U.S. 905 (1949) ; Beatrice Creamery Co. v. An- 
derson, 75 F. Supp. 363, 367 (D. Kan. 1947) ; Dairymen’s League 
Cooperative Association v. Brannan, 173 F.(2d) 57, 66 (C.C.A. 
2d, 1949), cert. denied, 338 U.S. 825 (1949); Bailey Farm Dairy 
v. Jones, 61 F. Supp. 209, 228 (E.D. Mo. 1945), aff'd sub nom 
Batley Farm Dairy v. Anderson, 157 F.(2d) 87 (C.C.A. 8th, 1946), 
cert. denied, 329 U.S. 788 (1946). The alternative marketing area 
proposed by the petitioners is smaller in territory than that pre- 
scribed in the order and constitutes an appropriate suggestion for 
an amendment hearing under section 8c(1) of the act. However, 
it is out of place in this proceeding as this is not a promulgation 
proceeding but an adversary adjudicative proceeding where relief 
can be granted only for legal invalidities injuring the petitioning 
handlers. 

The petitioners say that the inclusion of the disputed territory 
is not supported by the evidence in the promulgation record. But, 
as shown by the Findings of Fact, dealers in this territory depend 
upon Detroit-inspected milk for a substantial part of their supply, 
they compete with Detroit dealers to a considerable extent, and the 
evidence discloses a single milk market generally for the entire 
area. The fact that the Detroit milk supplied may not be a large 
percentage of the supply of milk for Detroit and the fact that the 
Ann Arbor-Ypsilanti dealers might be able to find the necessary 
supplemental supply elsewhere do not destroy the existing eco- 
nomic picture of close interrelationship of Ann Arbor and Ypsi- 
lanti with Detroit in the production and marketing of milk. The 
Secretary was justified by the evidence in treating Ann Arbor and 
Ypsilanti as part of the Detroit milk marketing area. 

The petitioners have taken some language in the Secretary’s 
findings and conclusions relative to the exclusion of other terri- 
tory proposed for inclusion and have applied it to the townships 
located between the Ann Arbor-Ypsilanti area and Detroit. The 
petitioners argue that Sumpter and Canton townships are not 
heavily populated and are not as densely populated as some town- 
ships excluded. The findings and conclusions are quite clear, as 
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seen from the Findings of Fact, as to why Ann Arbor, Ypsilanti 
“and surrounding territory” were included. The reasons for ex- 
cluding other territory in the “fringe” area are also plain. Taking 
language out of context and applying it to a situation where it was 
not used does not demolish or fatally weaken the findings and 
conclusions as to why Sumpter and Canton townships along with 
Ann Arbor and Ypsilanti were made part of the marketing area. 


The petitioners are also aggrieved because the order does not 
recognize and permit a differential below Detroit prices such as 
that enjoyed by them prior to the inception of the order. The 
location differentials in section 924.60(c) have been generally 
followed with success for some years. The particular differential 
sought by the petitioners, a price differential lower than Detroit, 
while in vogue for some time prior to the existence of the order, 
was not adopted by the Secretary. Of course, neither the act nor 
law generally makes historical trade practices or customs sacred 
or untouchable. “Congress conferred wide powers on the Secretary 
precisely in order that he could remake customs of handlers so 
far as necessary to carry out the ‘declared policy’ of Congress.” 
Queensboro Farms Products, Inc. v. Wickard, 137 F.(2d) 969 
(C.C.A. 2d, 1943). The promulgation record portrays a single 
wide-spread milk shed or producticn area for the entire marketing 
area including Ann Arbor and Ypsilanti and shows that Ann 
Arbor dealers who buy substantia] quantities of Detroit-inspected 
milk compete outside the City of Ann Arbor with Detroit dealers. 
No evidence or reason is disclosed of sufficient strength to over- 
come the evidence that prices to handlers should be the same over 
the entire marketing area save for location differentials. The 
slightly lower resale prices in Ann Arbor do not supply such 
evidence. 

Another contention of the petitioners in support of their posi- 
tion that the Ann Arbor handlers must be given their former 
differential from Detroit prices is that the act requires such 
treatment. They claim sections 8c(5) and 8c(7) do not authorize 
the failure to grant the differential. Section 8c(5) provides in 
part as follows: 


“In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following 
terms and conditions, and (except as provided in subsection 
(7) of this section) no others: [Emphasis supplied.] 

“(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing a 
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method for fixing, minimum prices for each such use classifi- 
cation which ... shall be uniform as to all handlers, subject 
only to adjustments for (1) volume, market, and production 
differentials customarily applied by the handlers subject to 
such order, (2) the grade or quality of the milk purchased, 
and (3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handlers. [Emphasis 
supplied. ] 

“(B) Providing: 

“* * * (ji) for the payment to all producers and associations 
of producers delivering milk to all handlers of uniform prices 
for all milk so delivered, irrespective of the uses made of 
such milk by the individual handler to whom it is delivered; 
subject in either case, only to adjustments for (a) volume, 
market, and production differentials customarily applied by 
the handlers subject to such order, (b) the grade or quality 
of the milk delivered, (c) the locations at which delivery of 
such milk is made, ....” 

The claim of petitioners apparently is that the act compels the 
recognition of the price differential as a market differential. It 
cannot be argued that the petitioners are entitled to it as a 
“location” differential. See Wawa Dairy Farms v. Wickard, 149 
F.(2d) 860 (C.C.A. 3d, 1945). The fallacy in the petitioners’ 
reasoning is that an order must contain provisions on all subjects 
for which 8c(5) or 8c(7) provide authority. This is not the case. 
As is seen from the prefatory language in 8c(5), orders shall 
contain one or mure of the terms and conditions specified and the 
general purpose of this part of the act is to limit order provisions 
to those of the kinds specified. Section 8c(5) provides uniformity 
of pricing and payment for all handlers subject only to certain 
adjustments. There is no compulsion to make provisions in an 
order allowing for all the adjustments mentioned without regard 
to the evidence in the promulgation record and the statutory 
objectives. 

Another grievance of the petitioners is that they are put in the 
position of having to compete, to the extent of 15 percent of their 
business, with unregulated dealers in territory outside the mar- 
keting area. This objection seemingly is used to combat one of 
the reasons for making Ann Arbor and Ypsilanti part of the 
marketing area, namely the situation of competition between the 
petitioners and handlers located between Ann Arbor-Ypsilanti and 
Detroit, as well as Detroit dealers. How this 15 percent is dis- 
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tributed among the petitioners is not shown. In a “fringe” area 
it is not always possible to do as well, equity-wise, as has been 
done in this case. Reducing the area as desired by the petitioners 
would result in as much and more hardship and difficulties to 
other handlers who would be subject to the order. The line of 
demarcation had to be drawn somewhere and we do not see that 
the line was arbitrarily or capriciously drawn in including Ann 
Arbor and Ypsilanti. Neither have the petitioners made out a 
case of unlawful discrimination. The fact that a particular regu- 
lation ‘‘may demonstrably be disadvantageous to certain areas or 
persons” is not enough to constitute a violation of the due process 
clause. Secretary of Agriculture v. Central Roig Co., 338 U.S. 604, 
617-619 (1950). See also Currin v. Wallace, 306 U.S. 1, 14 (1939) ; 
Wickard v. Filburn, 317 U.S. 111, 129 (1942) ; Bowles v. Willing- 
ham, 321 U.S. 508, 518 (1944) ; Wawa Dairy Farms v. Wickard, 
supra. 


Considering next the petitioners’ assaults on the general find- 
ings, that is the findings in section 924.0(a) (1), (2) and (3), we 
find little or no basis for such assaults advanced by the petitioners 
except their case against the inclusion of Ann Arbor, Ypsilanti, 
etc., in the marketing area. Certainly there can be little doubt that 
the record evidence justifies the Secretary in issuing an order 
under the act and that, therefore, the finding in section 924.0 
(a) (1) to the effect that the order will tend to effectuate the 
policy of the act is immune from legal invalidity. As to the inclu- 
sion of the disputed territory, we have pointed out the Secretary’s 
justification from the evidence in including this territory and 
requiring the same prices to handlers throughout the marketing 
area. It should not be overlooked that the former practice of the 
Ann Arbor dealers in getting Detroit-inspected milk at the Detroit 
blended prices less a differential was an unstabilizing influence 
in the market since Detroit was on a classified price plan with a 
pooling arrangement. 


Concerning the finding in section 924.0(a) (2) that parity prices 
for milk produced for sale in the marketing area are not reason- 
able and that the prices prescribed are such as will reflect the 
prices of feeds, etc., and insure a sufficient quantity of pure and 
wholesome milk, etc., as provided by section 8c(18) of the act, 
the petitioners have not explained the nature of their challenge of 
this finding. There is certainly plenty of evidence in the record to 
support this finding. Insofar as this finding relates to prices to be 
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paid by Ann Arbor and Ypsilanti handlers, the evidence in sup- 
port thereof has been outlined above. 

There is no merit to the petitioners’ challenge of the finding in 
section 924.0(a) (3) of the order that the order regulates the han- 
dling of milk in the same manner as and is applicable only to 
persons in the respective classes of industrial and commercial ac- 
tivity specified in a marketing agreement upon which a hearing 
has been held (section 8c(10) ; 7 U.S.C. 608¢(10) ). 

The act authorizes the Secretary to enter into a marketing agree- 
ment with processors and distributors engaged in the handling of 
milk in interstate commerce, or which directly burdens, obstructs, 
or affects interstate commerce, in order to effectuate the declared 
policy of the act. The notice of hearing (15 F.R. 3105) gave spe- 
cific notice that the public hearing was called for receipt of evi- 
dence regarding a proposed marketing agreement and a proposed 
order to regulate the handling of milk in the Detroit marketing 
area. The Secretary’s decision (16 F.R. 5480) gave explicit notice 
that the regulatory provisions of the proposed marketing agree- 
ment were identical with those contained in the proposed order 
published with the decision. Thereafter, the distributors subject to 
regulation under the order failed or refused to sign the said mar- 
keting agreement, and the issuance of Order No. 24 was approved, 
as required, by the requisite percentage of producers supplying 
milk to the marketing area. The order is applicable only to the 
same distributors regulated thereunder who could have entered 
into the marketing agreement with the Secretary. 

The finding in section 924.0 (a) (5) of the order provides that the 
necessary expenses of the market administrator for the mainte- 
nance and functioning of such agency will require payment by 
each handler, as his pro rata share of such expenses, 2 cents per 
hundredweight, or such amount not exceeding 2 cents per hun- 
dredweight as the Secretary may prescribe, with respect to all 
producer milk (including such handler’s own production) received 
during the month. 

Section 924.86 of the order contains a specific provision in con- 
formity with the aforesaid finding. It is mandatory under section 
10(b) of the act that each handler subject to a milk order pay 
his pro rata share of the expenses of administering such order. 
The Secretary is authorized thereunder to ascertain such expenses 
as will necessarily be incurred by the market administrator for 
the maintenance and functioning of the agency. The reasonable- 
ness of the amount of the rate of assessment and the specific type 
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of milk to which it should apply were fully explored at the promul- 
gation hearing. Handlers and their representatives actively par- 
ticipated in the consideration of the matter (R. 1551, 1554-1555, 
1591-1592). It is plain that the provision is justified by substan- 
tial evidence in the hearing record. It applies equally to all han- 
dlers in the market and operates to create equity among such 
handlers. Administrative assessment provisions of this type are 
within and fully authorized by section 8c of the act. Crull v. 
Wickard, 137 F.(2d) 406 (C.C.A. 6th, 1943). 

In summary, we conclude that the petitioners have not demon- 
strated any legal invalidities in the order’s issuance or its terms 
and conditions. It must be remembered that the Secretary in 
issuing the order was engaging in a quasi-legislative activity and 
that the order is subject to change in the future if experience and 
developments indicate that change is desirable. As the Circuit 
Court of Appeals for the District of Columbia said in American 
Airlines, Inc, v. Civil Aeronautics Board, 192 F.(2d) 417 (1951), 
“Since regulatory functions must necessarily contemplate the fu- 
ture, the law which is involved in those functions must be realistic 


enough to permit that scope. So, when a prospective rule is re- 
quired to be upon evidence, that evidence must be construed to 


” 
. 


include estimates or forecasts, or opinions on future events... 
The promulgation proceeding is not an adjudication and we believe 
that the promulgation record evidence is sufficient for the Secre- 
tary to conclude that the order provisions protested by the peti- 
tioners should be promulgated. 

Congress recognized, in the enactment of the statute, that a 
rigid and inflexible method of regulation cannot be applied effec- 
tively to the changeable conditions in the various milk marketing 
areas. The effectiveness of pooling and price plans authorized for 
inclusion in milk orders ‘depends upon their adaptability to con- 
ditions affecting each marketing area and upon their adjustment 
from time to time to meet changing conditions.” Sen. Rep. No. 
565, 75th Cong., Ist Sess. (1937) 3; H. R. Rep. No. 468, 75th 
Cong., 1st Sess. (1937) 3. “The background and legislative history 
of this legislation leave no doubt that Congress gave the Secretary 
broad discretion in its administration.” Queensboro Farms Prod- 
ucts v. Wickard, supra at 977. The “terms of the Order are largely 
matters of administrative discretion” and the technical details 
“are left to the Secretary and his aides.” Stark v. Wickard, 321 
U.S. 288, 310 (1944). The responsibility of selecting the means of 
achieving the statutory policy and the relationship between the 
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remedy and policy are peculiarly matters for administrative com- 
petence. American Power Co. v. Securities and Exchange Commis- 
sion, 8329 U.S. 90, 112 (1946) ; Secretary of Agriculture v. Central 
Roig Co., supra at 613-614. 












ORDER 
In view of the foregoing, the relief requested by the petitioners 
is denied and the petition is dismissed. 








(No. 3349) 





In re GOLD MEDAL FARMS, INC. AMA Doc, No. 27-94. Decided 
December 1, 1952. 








Dismissal — Withdrawal of Petition 





Since petitioner complied with the expressed agreement that petitioner sub- 
mit additional records to the milk market administration office substan- 
tiating its claimed classification for certain milk, which claim had been 
disputed by the respondent, Production and Marketing Administration, 
the petition is herewith ordered withdrawn and the proceeding dismissed. 






Mr. Martin A. Fromer, New York, New York, for petitioner. Mr. Julius 
C. Krause for Production and Marketing Administration. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 









ORDER AUTHORIZING WITHDRAWAL OF PETITION 


At the hearing of this matter on November 18, 1952, it was 
stated for the record by counsel] for the Production and Marketing 
Administration that the petitioner had submitted additional rec- 
ords to the Federal Milk Market Administrator’s Office substan- 
tiating its claimed classification for certain milk, as set forth in 
its petition, which claim had been disputed by the respondent 
Production and Marketing Administration. 

In view of the expressed agreement on the question in issue, the 
petition is herewith ordered withdrawn and the proceeding dis- 
missed. 
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(No. 3350) 


In re ALTA VISTA CREAMERY COMPANY et al. AMA Docket No. 
43-1. Decided December 16, 1952. 


Dismissal — Agreement of Parties 


Since petitioners and respondent agreed to dismissal of the petition in this 
proceeding, in view of this agreement of the parties, the petition herein 
is, accordingly, dismissed. 


Messrs. Leake, Henry, Golden and Burrow, Dallas, Texas, for petitioners. 
Mr. Joseph A. Walsh for Production and Marketing Administration. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), the petitioners are 
handlers of milk under Order No. 43, regulating the handling of 


milk in the North Texas marketing area. 

On October 10, 1952, an order was entered dismissing part of 
the petition in the proceeding. At the commencement of an oral 
hearing on the remainder of the petition held in Dallas, Texas, on 
November 17, 1952, the petitioners and the respondent agreed to 
the dismissal of the petition. No evidence was offered at the 
hearing. 

Accordingly, in view of the agreement of the parties, the peti- 
tion herein is dismissed. 


(No. 3351) 


In re JOHN H. CELLA, BURTON W. BRODIE, JAMES A, WATERS, J. L. 
DOYLE, EDWARD T. GEAREN, FRANK W. O’BRIEN, EDWARD F. 
KONDELIK, and FRICKMAN AND SMITH. P&S Docket Nos. 1938, 
1960, 1965, 1983, 1987, 1988, 1990, 1994. Decided December 8, 
1952, 


Postponement of Effective Date for Suspension 
of Registration 


The effective date for the suspension of the registration of the respondents is 
postponed until a further order on petition for reconsideration is issued. 
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Mr. Benj. M. Holstein for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. John J. Toohey, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The effective date for the suspension of the registrations of the 
respondents in these proceedings is postponed until further order 
following consideration of the petition for reconsideration filed by 
the respondents and the answer thereto filed by the complainant. 


(No. 3352) 


In re THE PEORIA UNION StTocK YARDS Co. P&S Docket No. 5. 
Decided December 30, 1952. 


Continuation of Rates and Charges 


Upon petition by respondent and answer by the Livestock Branch, respond- 
ent is authorized to continue assessing the current rates and charges 
to and including February 11, 1955. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
istration. Mr. Charles B. Heinemann, Jr., of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on February 5, 1951 (10 A.D. 
142), which modified and continued in effect for a period of two 
years beginning on February 11, 1951, the provisions of prior 
orders in this proceeding authorizing respondent’s rates and 
charges for stockyard services. 

In a petition filed on December 9, 1952, respondent requested 
an extension of its current authorization for a period of two years. 

The schedule of rates and charges currently in effect was au- 
thorized by previous orders which were preceded by notices pub- 
lished in the Federal Register, and, although opportunity was 
afforded all interested persons to be heard concerning the peti- 
tions which sought the issuance of such orders, only one interested 
person notified the Hearing Clerk of a desire to be heard. Such 





1168 PERISHABLE AGRI. COMMODITIES ACT. 1930 
Cite as 11 A.D. 1168 


request to be heard was withdrawn, however, prior to action upon 
the petition in connection with which it was filed. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or new rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. 

Inasmuch as the parties are agreed, the petition is granted and 
respondent is authorized to continue assessing the current rates 
and charges during the life of this order. Respondent shall con- 
tinue to file with the Livestock Branch the monthly reports re- 
quired by prior orders herein. 

This order shal] become effective on February 12, 1953, and 
remain in effect to and including February 11, 1955, unless modi- 
fied or extended before the latter date. 

Copies hereof shall be served upon the parties by registered mail 


or in person. 


(No. 3353) 


R. C. PoPE FARMS v. NATHAN GORDON. PACA Doc. No. 5792. 
Decided December 2, 1952. 


Failure to Pay Purchase Price — Default 


Where complainant alleged failure of respondent to pay the contract pur- 
chase price for a truckload of vegetables, and where the latter failed 
to file an answer, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, and his failure to pay the agreed purchase price is a 
violation of section 2 of the act for which reparation should be awarded 


complainant. 


R. C. Pope Farms, of Barwick, Georgia, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 21, 1952. Formal] complaint 
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was filed October 13, 1952. Complainant seeks an award of repa- 
ration in the amount of the alleged purchase price of one truck- 
load of vegetables sold and delivered to respondent in December 
1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on October 21, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
October 19, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, R. C. Pope, doing business as 
R. C. Pope Farms, whose address is Post Office Box 127, Barwick, 
Georgia. 

2. Respondent is an individual, Nathan Gordon, whose address 
is Fifth and Neal Streets, N. E., Washington, D. C. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. On December 12, 1951, in the course of interstate com- 
merce, and by oral contract, complainant sold to respondent one 
truckload of vegetables in the amounts and at the prices listed 
below, f.o.b. Georgia shipping point: 


200 bu. turnip greens at $1.50 $300.00 
258 bu. mustard at 1.50 387.00 
201 bu. collards at 1.385 276.00 


$963.75 
Less 10 bu. collards 13.50 


Net Total $950.25 


4. Vegetables meeting the specifications of the foregoing con- 
tract were shipped by motor truck from Barwick, Georgia, in 
interstate commerce, to respondent at Washington, D. C. Upon 
arrival at destination, respondent accepted the vegetables in com- 
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pliance with said contract of purchase and sale, and made no 
complaint with respect thereto. 


5. The purchase price of the truckload of vegetables is $950.25, 
no part of which has been paid by respondent to complainant. 


6. Informal complaint was filed January 21, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is a copy 
of a telegram dated June 19, 1952, sent by complainant to the 
Regulatory Division, stating that a check tendered by respondent 
as settlement for the shipment had been returned to complainant 
marked “account closed.” 

Respondent’s failure to pay promptly the agreed purchase price 
for the truckload of vegetables is in violation of section 2 of the 


act. Complainant should be awarded reparation in the amount of 
$950.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $950.25, with interest thereon at 
the rate of 5 percent per annum from January 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3354) 


C. H. REISNER v. CHAGRA PRODUCE COMPANY. PACA Doc. No. 
5860. Decided December 9, 1952. 


Failure to Pay Balance of Purchase Prices—Default 


Where it is alleged that complainant sold to respondent a quantity of potatoes 
at certain prices and that the latter accepted the potatoes upon delivery, 
but failed to pay the purchase prices and subsequently paid only $100 
on account, and where respondent failed to file an answer, held, re- 
spondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged therein and a waiver of oral hearing as 
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provided by the rules of practice, and that its failure to pay the balance 
of the purchase prices is in violation of section 2 of the act for which 
complainant should be awarded reparation. 


Mr. C. H. Reisner, of Los Angeles, California, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 26, 1952. Formal complaint 
was filed on May 27, 1952. Complainant seeks an award of repara- 
tion in the amount of the alleged unpaid balance of the purchase 
price of potatoes sold and delivered to the respondent during 
September 1951. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent on October 29, 
1952. A copy of the report of investigation was served upon com- 
plainant on October 27, 1952. 

At the time of service of the formal complaint, respondent was 


notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. H. Reisner, whose address 
is 1240 Produce Street, Los Angeles, California. 


2. Respondent is a partnership, composed of A. L. Chagra and 
Joseph A. Chagra, trading as Chagra Produce Company, whose 
address is 720 East Overland Street, El Paso, Texas. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about September 8, 1951, in the course of interstate 
by complainant to respondent of 290 sacks of Commercial Russet 
potatoes, at $1.85 per sack, and 50 sacks of U.S. No. 1 Russet 
commerce, the parties entered into an oral contract for the sale 
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potatoes, at $3.20 per sack, including a loading charge of $8.00 
and an inspection charge of $2.00, for a total invoice price of 
$706.50. 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by complainant by motor truck from Los 
Angeles, California, in interstate commerce, to respondent at El 
Paso, Texas. Upon arrival at destination, respondent accepted the 
potatoes in compliance with said contract of sale, and made no 
complaint with respect thereto. 


5. The total agreed purchase price of the potatoes, including 
the inspection and loading charges, is $706.50, of which respondent 
has paid only $100, leaving due and owing to complainant the sum 
of $606.50. 


6. Formal complaint was filed on May 27, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided by the rules of practice 
(7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is a letter 
addressed to the Department by respondent on April 9, 1952, ad- 
mitting indebtedness to the complainant and agreeing to pay 
$100 “twice monthly.” Only one payment of $100 was made to 
complainant by respondent. 

Respondent’s failure to pay promptly the agreed purchase price 
of the potatoes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $606.50, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $606.50, with interest thereon 
at the rate of 5 percent per annum from October 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 3355) 
PACA Doc. No. 5618. Decided December 9, 1952. 


Dismissal — Settlement between Parties 


Where respondent’s attorneys advised the Department that the complaint 
had been settled and submitted a stipulation for dismissal executed by 
the attorneys for the parties, the complaint is dismissed. 


Mr. George Rhoten, of Messrs. Rhoten, Rhoten & Speerstra, of Salem, Ore- 
gon, for complainant. Mr. S. F. Chadwick, of Messrs. Chadwick, Chad- 
wick & Mills, of Seattle, Washington, for respondent. Mr. Arno Reifen- 
berg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed March 27, 1951, complainant seeks to 
recover damages for the alleged failure of respondent to deliver 
the balance of a quantity of frozen red raspberries purchased 
from respondent on or about July 14, 1950. 

Respondent filed an answer on September 28, 1951. Respondent 
alleged that the failure to furnish the entire quantity of berries 
was due to circumstances beyond its control and, further, that no 
damages were sustained by complainant. 

At respondent’s request an oral hearing was held at 
Oregon, on May 29, 1952. On November 13, 1952, prior to the is- 
uance of a final decision, a telegram was received from respond- 
ent’s attorneys stating that the complaint had been settled and a 
stipulation for dismissal would be forwarded. The stipulation 
which was executed by the attorneys for the parties on November 
13, 1952, was received November 24, 1952. Accordingly, the com- 
plaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


* » * 
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(No. 3356) 


J. BRYAN HAY v. MILO F. YOXTHEIMER. PACA Doc. No. 5588, 
Decided December 9, 1952. 


Failure to Pay Purchase Price 


Where the evidence shows that complainant sold 12,815 bags of potatoes 
to respondent after inspection of the potatoes by him, and that the 
potatoes which were the subject of the contract were delivered to and 
received by respondent, but no part of the purchase price has been paid, 
held, respondent’s failure to pay the purchase price is a violation of 
section 2 of the act for which reparation, with interest, should be award- 
ed complainant. 


Mr. Archibald M. Matthews, of Somerset, Pennsylvania, for complainant. 
Mr. Robert L. Culbertson, of Akron, Ohio, for respondent. Mr. Robert 
L. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed June 21, 1951 complainant seeks to 
recover $17,467.50, the alleged unpaid purchase price of 12,420 
bags of potatoes sold and delivered to respondent in January, 
February and March of 1951. A copy of the complaint and a 
copy of the report of investigation made by the Regulatory Divi- 
sion of the Fruit and Vegetable Branch were served on respondent 
by registered mail July 2, 1951. A copy of this report was likewise 
served on complainant on June 25, 1951. 

Respondent filed an answer to the formal complaint on August 
8, 1951, in which respondent admits he received the potatoes 
which complainant alleges were delivered. Respondent also admits 
his liability for the purchase price of some of the potatoes de- 
livered but denies that a contract of sale with respect to the rest 
was ever completed. 

Oral hearing was held April 4, 1952 at Akron, Ohio. Both par- 
ties were represented by counsel. J. Bryan Hay and Robert Francis 
Whitehill testified at the hearing for complainant. Respondent did 
not appear personally at the hearing, but on respondent’s behalf 
there was introduced the depositions of these witnesses taken upon 
his application prior to the hearing. Briefs were filed by both 


parties. 
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FINDINGS OF FACT 


1. Complainant, J. Bryan Hay, is an individual whose post 
office address is R.F.D. No. 2, Rockwood, Pennsylvania. 


2. Respondent, Milo F. Yoxtheimer, is an individual doing bus- 
iness in his own name and under the name of Double Grade Potato 
Company. His post office address is Barberton, Ohio. At the time 
of the transaction which is the subject matter of this proceeding 
respondent was operating under two licenses issued to him under 
the act. 

8. On or about January 25, 1951, in the course of interstate 
commerce, complainant and respondent entered into a contract 
whereunder complainant sold to respondent 12,815 bags of pota- 
toes, U.S. Commercial, at $1.50 a hundred pound bag, or for a 
total purchase price of $19,222.50. Prior to purchase, the pota- 
toes had been personally inspected by respondent. Under the 
terms of the contract it was agreed that delivery of the potatoes 
was to be taken by respondent at the places where they were 
stored in and near Rockwood, Pennsylvania, and that the purchase 
price therefor was to be paid within 30 days after all the potatoes 
were delivered. 

4. In January, February and March of 1951 complainant de- 
livered and respondent received the potatoes specified in the con- 
' tract. The last delivery was made about the second week in 
March 1951. 

5. Respondent has paid no part of the purchase price of the 
12,815 bags of potatoes amounting to $19,222.50. 


6. Formal complaint was filed June 21, 1951. This was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence introduced at the hearing establishes that re- 
' spondent on or about January 18, 1951 personally inspected and 

about a week later purchased all the potatoes complainant had 
stored in two barns, a garage and a manufacturing plant. Com- 
plainant agreed to deliver the potatoes at points of storage in 
100-pound bags and graded in conformance with U.S. Commercial 
standards. Respondent agreed to pay $1.50 a bag, payment to be 
made within 30 days after the last load of potatoes was delivered. 
Deliveries began on January 25, 1951 and were completed about 
the second week in March 1951. For each truckload delivered, 
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with the exception of the last two, respondent gave complainant a 
signed purchase order setting forth the date of delivery, com- 
plainant’s name as seller, the number of bags delivered and a 
purchase price of $1.50 a bag. 

Respondent agrees that 12,815 bags of potatoes were delivered 
and that he is liable for the purchase price of the potatoes which 
were stored in the garage and manufacturing plant. He contends, 
however, that he agreed to buy the potatoes stored in tthe barns 
on the condition that he found them satisfactory after keeping 
them in his warehouse for some time and that these potatoes failed 
to fulfill this condition. The evidence discloses that complainant 
and respondent discussed the possibility that some of the potatoes 
stored in the barns might have suffered injury from cold and that 
complainant agreed not to deliver any potatoes so injured. It fails 
to show, however, that the sale of the potatoes stored in the barns 
was on the condition claimed by respondent, or that complainant 
delivered any potatoes damaged by cold. Respondent in the latter 
part of March or the first part of April by telephone asked com- 
plainant to reduce the total purchase price $1,500 or $1,800, not 
on the ground that the potatoes he bought from the complainant 
failed to comply with the terms of the contract but because he had 
a business loss, the nature of which he did not disclose to com- 
plainant. Respondent does not deny that no part of the purchase 
price of the potatoes delivered has been paid. 

Respondent’s failure to pay the purchase price of the 12,815 
bags of potatoes delivered by complainant violated Section 2 of 
the Act. Reparation should be awarded complainant for the 
amount of the purchase price, plus interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $19,222.50 with interest thereon at 
the rate of 5 percent per annum from April 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 
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(No. 3357) 


MABRY PRODUCE COMPANY v. A. AND A. PRODUCE COMPANY. 
PACA Doc. No. 5861. Decided December 9, 1952. 


Failure to Pay Purchase Prices — Default 


Where it is alleged that complainant sold to respondent 5 lots of apples 
and potatoes, and that the latter accepted the produce upon delivery, 
but failed to pay the purchase prices therefor, and where respondent 
failed to file an answer, held, that respondent’s failure to file an an- 
swer to the complaint constitutes an admission of the facts alleged 
therein and a waiver of oral hearing, as provided by the rules of prac- 
tice, and that its failure to pay the purchase prices is in violation of 
section 2 of the act for which complainant should be awarded reparation. 

Mabry Produce Company, of Houston, Texas, complainant, pro se. Miss Le- 
nore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 19, 1952. Formal complaint 
was filed August 18, 1952. Complainant seeks an award of repa- 
ration in the amount of the agreed purchase prices of 5 lots of 
apples and potatoes sold and delivered to respondent in February 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant on October 25, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on October 28, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of James Allen 
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Weaver, Mona Dorothy Weaver and Mrs. Alvin H. Mabry, doing 
business as Mabry Produce Company, whose address is 813 Com- 
merce Street, Houston, Texas. 


2. Respondent is an individual, Angelo Matthew Battaglia, 
doing business as A. and A. Produce Company, whose address is 
513 Preston Avenue, Houston, Texas. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


3. In the course of interstate commerce, complainant sold to 
respondent the following 5 lots of apples and potatoes on an 
f.o.b. basis: 

Feb. 3, 1952 10 sacks Idaho Russett Potatoes, US #1, 
Washed at $6.00 $ 60.00 

15 sacks California Long White Potatoes, 
US #1, Size A at 6.00 90.00 

Feb. 8, 1952 100 boxes Combination Extra Fancy and 
Fancy Wash. Delicious apples at 6.50 650.00 


Feb. 16, 1952 5 sacks Russett Potatoes, US #1, Washed 
at 6.35 31.75 


Feb. 26, 1952 100 boxes Combination Extra Fancy and 
Fancy Wash. Delicious apples at 6.60 660.00 


$1491.75 


4. Five lots of apples and potatoes meeting the specifications 
of the foregoing contracts, received by complainant from points 
outside the State of Texas, were delivered to respondent at Hous- 
ton, Texas. Respondent accepted the commodities and made no 
complaint with respect thereto. 


5. The total purchase price of the 5 lots of produce is $1,491.75. 
Respondent has not paid to complainant any part of this amount. 


6. Formal complaint was filed on August 18, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the con- 
tract prices for the 5 lots of produce is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,491.75, with interest, and the facts should be pub- 


lished. 
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ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,491.75, with interest thereon 
at the rate of 5 percent per annum from March 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3358) 


VITO FRUIT COMPANY, INC. v. J. W. TRAMMELL WHOLESALE PROD- 
UCE. PACA Doc. No. 5859. Decided December 9, 1952. 


Failure to Pay Purchase Prices — Default 


Where it is alleged that complainant sold to respondent four truckloads of 
grapes and the latter accepted the grapes upon delivery, but failed to 
pay the purchase prices therefor, and where respondent failed to file 
an answer, held, that respondent’s failure to file an answer to the com- 
plaint constitutes an admission of the facts alleged therein and a waiver 
of oral hearing, as provided by the rules of practice, and its failure to 
pay the purchase prices is in violation of section 2 of the act for which 
complainant should be awarded reparation. 


Messrs. Smith & Zeller, of Stockton, California, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 4, 1952. Formal com- 
plaint was filed on October 15, 1952. Complainant seeks an award 
of reparation in the amount of the alleged purchase prices of 
four truckloads of grapes sold and delivered to the respondent 
during September 1952. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent on October 25, 
1952. A copy of the report of investigation was served upon com- 
plainant on October 27, 1952. 

At the time of service of the formal complaint, respondent was 
filed within 20 days after such service and that, in accordance 
notified in writing that an answer to the complaint should be 
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with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Vito Fruit Company, Inc., is a corporation 
whose address is 48 East Oak Street, Lodi, California. 


2. Respondent is an individual, J. W. Trammell, trading as 
J. W. Trammell Wholesale Produce, whose address is 2122 Cadiz 
Street, Dallas, Texas. At the times of the transactions involved 
herein, respondent was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts 
negotiated by broker Anthony Abbate, complainant sold to re- 
spondent, f.o.b. shipping point, the following four truckloads of 
U.S. No. 1 grade, Flame Tokay grapes, in 28 lb. lidded lugs, on 
the dates and at the prices indicated: 

Unit 
Date Lugs Price Gross  Precooling Total 
September 10, 1952 1200 $1.50 $1800 $31.50 $1831.50 
September 10, 1952 1300 1.50 1950 31.50 1981.50 


September 12, 1952 1100 1.35 1485 31.50 1516.50 
September 19, 1952 1200 1.30 1560 31.50 1591.50 


Total $6921.00 


4. Four lots of grapes meeting the specifications of the fore- 
going contracts were shipped by motor trucks from Lodi, Cali- 
fornia, in interstate commerce, to respondent at Dallas, Texas. 


5. Upon arrival at destination, respondent received and ac- 
cepted the four lots of grapes, but has not paid the total purchase 
price of $6921.00, or any part thereof. 


6. Formal complaint was filed on October 15, 1952, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 


practice (7 CFR 47.8(c)). 
The facts thus admitted are that between September 10, 1952 
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and September 19, 1952, complainant sold to respondent the 
grapes set forth in Finding of Fact No. 3, for the total amount of 
$6,921; that grapes which conformed to the terms of the con- 
tracts were shipped by complainant to respondent, in interstate 
commerce ; that respondent accepted the grapes upon arrival; and 
that respondent has not paid to complainant the total agreed pur- 
chase price of $6,921, or any part thereof. 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices for the four lots of grapes is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $6,921, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,921, with interest thereon 
at the rate of 5 percent per annum from October 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3359) 


ARPEL MARKETING SERVICE, INC. v. BANANA SERVICE OF NEW 
HAVEN. PACA Doc. No. 5858. Decided December 10, 1952. 


Failure to Pay Purchase Price — Default 


Where it is alleged that complainant sold to respondent a carload of bananas 
at a certain price and that the latter accepted the bananas upon deliv- 
ery, but failed to pay the purchase price therefor, and where respondent 
failed to file an answer, held, that respondent’s failure to file an answer 
to the complaint constitutes an admission of the facts alleged therein 
and a waiver of oral hearing, as provided by the rules of practice, and 
that its failure to pay the purchase price is in violation of section 2 
of the act for which reparation should be awarded complainant in the 
amount of the purchase price of said produce. 


Arpel Marketing Service, Inc., of New York, New York, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 30, 1952. Formal complaint 
was filed on October 1, 1952. Complainant alleges that in June 
1952, it sold and shipped to respondent a carload of bananas, but 
that respondent has failed to pay any part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on October 17, 1952. 
A copy of the report of investigation was served upon complain- 
ant on October 16, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Arpel Marketing Service, Inc., is a corpora- 
tion, whose address is 204 Franklin Street, New York 13, New 
York. 

2. Respondent is an individual, Jacob Simon, trading as Ba- 
nana Service of New Haven, whose address is 70 Hill Street, New 
Haven, Connecticut. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about June 21, 1952, in the course of interstate com- 
merce, and through negotiations conducted by broker Andrew 
Russo, the parties entered into an oral contract for the sale by 
complainant to respondent of one carload of bananas, 365 stems 
weighing 21,620 pounds, at $4.25 per hundred pounds, or $918.85, 
plus a service charge of $10.81, or a total invoice price of $929.66, 
f.o.b. New York. 

4. On June 21, 1952, bananas conforming to the terms of the 
contract were shipped by complainant in car MDT 9558 from load- 
ing point in the State of New York, in interstate commerce, to 
respondent at New Haven, Connecticut. Upon arrival at destina- 
tion, respondent received and accepted the bananas, but has not 
paid complainant the purchase price of $929.66, or any part 
thereof. 
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5. Formal complaint was filed on October 1, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 


The facts thus admitted are that in June 1952, complainant 
contracted to sell respondent a carload of bananas for $929.66; 
that bananas which conformed to the terms of the contract were 
shipped by complainant, in interstate commerce, that respondent 
accepted the bananas upon arrival; and that respondent has not 
paid to complainant the agreed purchase price of $929.66, or any 
part thereof. 


Respondent’s failure to make payment promptly to complainant 
for the bananas sold to and accepted by it is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $929.66, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $929.66, with interest thereon 
at the rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3360) 


CHAS. CUTTONE & BROS. v. MCBRIDE-LIGON PRODUCE Co. PACA 
Doc. No. 5440. Decided December 18, 1952. 


Failure to Pay in Accordance with Allowance Agreement 


Where the evidence shows the parties entered into an allowance agreement 
in connection with the sale by respondent to complainant of a carload 
of tomatoes, and respondent failed to pay complainant in accordance 
with the agreement, held, respondent’s failure to pay is a violation of 
section 2 of the act for which reparation should be awarded complainant. 
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F.O.B. Acceptance Basis Sale — Lack of Right of 
Rejection on Arrival of Commodity 


Where the transaction in dispute involved the sale by respondent to com- 
plainant of U.S. No. 1 tomatoes and, as set forth in the Broker’s Stand- 
ard Memorandum of Sale, was based on the terms “f.o.b. shipping point 
—Texas ... f.o.b. acceptance”; under this contract the tomatoes were 
required to grade U.S. No. 1 at shipping point, but the shipment was 
not required to grade U.S. No. 1 at destination; and since the sale 
was on an f.o.b. acceptance basis, the buyer had no right of rejection 
on arrival nor any recourse against the seller because of any change 
in condition of the produce in transit, unless the produce when shipped 
was not in suitable shipping condition. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Mr. 
Magus F. Smith, of McAllen, Texas, for respondent. Mr. Fred J. Faust, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant alleges that on or about April 8, 1950, it purchased 
from respondent 730 lugs of Texas tomatoes which were repre- 
sented by respondent to be U.S. Grade No. 1; that said tomatoes 
upon arrival in Chicago, Illinois, were found to be not of the 
grade and quality represented and that the tomatoes were not 
in suitable shipping condition. Complainant alleges that it paid 
the purchase price and accepted the shipment pursuant to an 
agreement by respondent to pay complainant for its resultant loss. 
Total loss prayed for in the complaint amounts to $1,325.24, and 
failure on the part of respondent to make payment is alleged to 
constitute a violation by respondent of Section 2 of the Perishable 
Agricultural Commodities Act of 1930. 

Respondent filed an answer to the complaint in which it denied 
all the material allegations of the complaint and requested an 
oral hearing. 

An oral hearing was held in McAllen, Texas on January 9, 1952. 
Complainant did not appear and was not represented at the hear- 
ing, but depositions on its behalf were received in evidence. Re- 
spondent was represented by counsel, and D. F. McBride testified 
on behalf of respondent. 


FINDINGS OF FACT 
1. Complainant, Charles Cuttone & Bros. is a partnership com- 
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posed of Andrew Cuttone, Joe Cuttone, Joseph A. Cuttone and 
Charles J. Cuttone, whose post office address is 38 South Water 
Market, Chicago 8, Illinois. 


2. Respondent, McBride-Ligon Produce Company, is a part- 
nership composed of E, W. Ligon and D. F. McBride, whose post 
office address is Pharr, Texas. At the time of the transaction in 
question, respondent was licensed under the act. 


3. On or about April 8, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by re- 
spondent and the purchase by complainant of 730 lugs of U.S. No. 
1 Texas tomatoes, Tropic Maid brand, at a price of $4 per lug 
($2,920), on the basis “f.o.b. shipping point—Texas .. . f.o.b. 
acceptance.” The sale was negotiated by Riley-McFarland Co., a 
brokerage firm of Chicago, Illinois, which acted as agent for both 
parties. At the time of sale the tomatoes were contained in rolling 
car ART 22987. On or about April 7, 1950, the tomatoes in car 
ART 22987 left shipping point in the State of Texas destined for 
Chicago, Illinois. The shipment arrived in Chicago on April 12, 
1950 and was tendered to complainant. There was no delay in 
transit. 


4. Upon arrival of the shipment at destination, complainant 
inspected the tomatoes, protested the quality thereof to the broker, 
and requested an allowance. Respondent at first refused to grant 
an allowance but thereafter, in order to induce complainant to 
accept the shipment, agreed to an allowance. The allowance agree- 
ment provided that “the basis of an allowance, if any, would be 
based percentagewise on the defects that the Government’s [desti- 
nation] inspection showed.” Complainant paid the purchase price, 
accepted the shipment, and made resales of the tomatoes. Re- 
spondent did not admit liability but, pending final determination 
of the controversy, and in accordance with the allowance agree- 
ment, placed its check for $920 in escrow with the Chief, Regula- 
tory Division, Fruit and Vegetable Branch. 

5. The tomatoes contained in car ART 22987, were inspected at 
shipping point. As evidenced by USDA—State of Texas inspection 
certificate number 44858, dated April 7, 1950, the tomatoes graded 
U.S. No. 1 and met Canadian import requirements. 

6. A restricted federal inspection was made of the tomatoes in 
car ART 22987 at Chicago, Illinois on April 13, 1950. USDA in- 
spection certificate number B-204569 evidencing this inspection 
reads, in part, as follows: 
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“Quality: Clean, well to fairly well formed, fairly smooth. 
Grade defects average 9%, consisting of scars, and 
old worm injury. 

“Condition: Average approximately 75% mature green, 15% 

turning, 5% ripe and firm; average 3% Watery 
Rot in all stages, mostly advanced. From 8 to 
20%, average approximately 10% damaged by 
sunken discolored areas generally occurring on 
shoulders of the tomatoes. Average 2% damage 
by worms, live worms present. 

“Grade: Now fails to grade U.S. No. 1, only account of 

sunken discolored areas, and live worm damage.” 


7. Upon arrival at destination, the tomatoes shipped by re- 
spondent failed to meet the requirements of U.S. No. 1 grade fresh 
tomatoes because of defects totaling 6 percent in excess of toler- 
ance for that grade. Six percent of the purchase price is $175.20. 
This is the amount of complainant’s damages, no part of which 
has been paid to complainant. 


8. The formal complaint was filed within 9 months after the 
cause of action accrued. 


CONCLUSIONS 


The transaction in dispute involves the sale by respondent to 
complainant of U.S. No. 1 tomatoes and, as set forth in the 
Broker’s Standard Memorandum of Sale, was based on the terms 
“f.o.b. shipping point—Texas . . . f.o.b. acceptance.” Under this 
contract the tomatoes were required to grade U.S. No. 1 at ship- 
ping point, but the shipment was not required to grade U.S. No. 1 
at destination. Texas Fruit Company v. Joseph Martinelli & Co., 
Inc., 5 A.D. 278, 281. Since the sale was on an f.o.b. acceptance 
basis, the buyer had no right of rejection on arrival, nor any re- 
course against the seller because of any change in condition of 
the produce in transit, unless the produce when shipped was not 
in suitable shipping condition. Regulations, 7 CFR 46.24(1). S. N. 
Beard & Co. v. Milton Schoenburg, 9 A.D. 893. See also The LeRoy 
Dyal Co., Inc. v. Charles R. Allen, 161 F. 2d 152 (4th Cir. 1947). 

Complainant indicated upon arrival of the shipment that the 
tomatoes had grade defects in excess of tolerance, that they were 
not in suitable shipping condition when shipped, and that it 
would not accept the shipment. Complainant requested an allow- 
ance, which respondent at first refused to grant. It appears from 
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the record that respondent subsequently agreed to an allowance 
for the purpose of inducing complainant to accept the shipment, 
and that, pursuant thereto, complainant paid the purchase price, 
accepted the shipment, and resold the tomatoes. The evidence as to 
the terms of the allowance is in conflict. In his deposition Charles 
Cuttone stated that respondent agreed “that he would make good 
any loss that we sustained on this car... .” [underscoring added]. 
At variance with this, D. F. McBride testified at the hearing that 
“the basis of an allowance, if any, would be based percentagewise 
on the defects that the Government’s [destination] inspection 
showed. To clarify this, I would state that if 10 percent was an 
allowable tolerance, and the car showed 12 percent, he [com- 
plainant] would have a 2 percent credit coming to him, although 
these are not the percentages shown on the inspection, but just 
using those as an example.” T. p. 19-20. We think the evidence and .- 
circumstances surrounding the transaction support the conclusion 
that an allowance agreement was reached by the parties, resulting 
in a new contract; and that the terms of such allowance agree- 
ment were as testified to at the hearing by D. F. McBride. We 
construe the allowance agreement to mean that for each percent 
of defects in excess of tolerance for U.S. No. 1 tomatoes found 
upon federal inspection at destination, respondent would deduct 
a like percent from the invoice price of the shipment. 

The evidence presented by complainant in support of its al- 
leged damage is of such nature that it is impossible to determine 
what part of the loss resulted from the alleged poor delivery by 
respondent, and what loss may have been sustained as a result of 
market conditions or other factors. We shall not elaborate upon 
this aspect of the case, however, for the reason that the evidence 
of complainant’s ultimate loss, even if properly presented, would 
be irrevelant. Complainant’s loss, according to the new agreement 
of the parties, was to be calculated, not upon the basis of the 
resales made by complainant, but upon the percentage of defects 
shown by the Government destination inspection. Pertinent ex- 
cerpts from the certificate evidencing the Federal inspection made 
at Chicago on April 13, 1950 appear in Finding of Fact No. 6 
above. A comparison of the Federal Inspector’s findings with the 
published United States standards for fresh tomatoes (7 CFR 
51.419) show that the shipment then failed to meet the require- 
ments of U.S. No. 1 grade only because of a 1 percent excess of 
grade defects, and a 5 percent excess of condition defects on ac- 
count of sunken discolored areas occurring on the shoulders of the 
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tomatoes. This is a total of 6 percent defects in excess of toler- 
ance for U.S. No. 1 tomatoes. 

Giving effect to the allowance agreement of the parties, 6 per- 
cent of the original invoice price, or $175.20, is payable by re- 
spondent to complainant. Respondent’s failure to pay this amount 
to complainant is a violation of section 2 of the act for which 
reparation, with interest should be awarded complainant. The 
facts should be published. 


ORDER 
Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $175.20, with interest thereon at the 
rate of 5 percent per annum from May 1, 1950, until paid. 
The facts and circumstances as set forth herein shall be pub- 


‘ lished. 
Copies hereof shall be served upon the parties. 


(No. 3361) 


WATSONVILLE EXCHANGE, INC. v. AMERICAN PRODUCE COMPANY. 
PACA Doc. No. 5868. Decided December 18, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold to respondent a shipment of let- 
tuce, that the latter accepted the lettuce upon delivery, but failed to 
pay the purchase price and subsequently paid only part on account, and 
where respondent failed to file an answer, held, that respondent’s fail- 
ure to file an answer constitutes an admission of the facts alleged there- 
in and waiver of oral hearing, as provided by the rules of practice, and 
its failure to pay the purchase price is a violation of section 2 of the 
act for which reparation should be awarded complainant. 


Watsonville Exchange, Inc., of Watsonville, California, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 22, 1952. Formal complaint 
was filed October 20, 1952. Complainant seeks an award of repa- 
ration in the amount of the alleged unpaid balance of the purchase 
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price of 328 crates of lettuce sold and delivered to respondent in 
May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on November 8, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
November 7, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 


1. Complainant, Watsonville Exchange, Inc., is a corporation, 
whose address is Post Office Box 809, Watsonville, California. 

2. Respondent, American Produce Company, is a partnership 
composed of Roland Roy Maness and Librado Flores Valadez, 
whose address is 108-110 S. San Saba Street, San Antonio, Texas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

8. In the course of interstate commerce, complainant on May 
9, 1952, sold to respondent 328 crates of Owl Brand lettuce, at 
$3.50 per crate f.o.b., plus $60 for topice, or a total amount of 
$1,208. 

4, Lettuce meeting the specifications of the foregoing contract 
was shipped in car PFE 97968 from Watsonville, California, in 
interstate commerce, on May 6, 1952 and was diverted to re- 
spondent at San Antonio, Texas on May 9, 1952. Upon arrival at 
destination, respondent accepted the lettuce in compliance with 
said contract of purchase and sale, and made no complaint with 
respect thereto. 

5. The total purchase price of the 328 crates of lettuce is 
$1,208, of which respondent has paid only $608 to complainant. 

6. Formal complaint was filed October 20, 1952, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the full agreed purchase 
price for the 328 crates of lettuce is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $600, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $600, with interest thereon at 
the rate of 5 percent per annum from June 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3362) 


ROSELANE ORCHARDS v. M. C. LOVETTE & SONS. PACA Docket No. 
5870. Decided December 23, 1952. 


Failure to Pay Purchase Prices — Default 


Where it is alleged that complainant sold to respondent three lots of apples 
and the latter accepted the apples upon delivery, but failed to pay the 
purchase prices therefor, and where respondent failed to file an answer, 
held, that respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged therein and a waiver of oral 
hearing, as provided by the rules of practice, and that his failure to 
pay the purchase prices is in violation of section 2 of the act for which 
reparation should be awarded complainant. 


Roselane Orchards, of Staunton, Virginia, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 8, 1952. Formal complaint 
was filed on August 1, 1952. Complainant alleges that in October 
and November 1951, it sold and shipped to respondent three lots 
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of apples for which respondent has failed to pay any part of the 
agreed purchase price. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on November 6, 1952. 
A copy of the report of investigation was served upon complainant 
on November 5, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Moses Walters, trading as 
Roselane Orchards, whose address is 213 E. Beverly Street, Staun- 
ton, Virginia. 

2. Respondent is an individual, M. D. Lovette, trading as M. D. 
Lovette & Son, whose address is P. O. Box 2088, Jackson, Missis- 
sippi. At the times of the transactions involved herein, respondent 
was licensed under the act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following three lots of apples 
on the dates and terms indicated. 

Date Commodity Unit Price Total 
Oct. 16, 1951 29,750 lbs. Mixed apples $1.45 ewt. f.o.b. $431.38 
Oct. 26, 1951 16 bu. 2% #1 Delicious 2.00 bu. f.o.b. 32.00 

25 bu. Utility Delicious 1.65 bu. f.o.b. 41.25 
140 bu. 24% #1 Staymans Per load f.o.b. 325.00 
110 bu. 2% #1 Lowry 2.50 bu. f.o.b. 275.00 
800 bu. Loose apples -90 bu. f.o.b. 270.00 
Nov. 21, 1951 567 bu. Loose apples -75 bu. f.o.b, 425.25 


Total $1799.88 


4. Complainant shipped three lots of apples meeting the speci- 
fications of the foregoing contracts by motor truck from Staunton, 
Virginia, in interstate commerce, to respondent at Jackson, 
Mississippi. Upon arrival at destination, respondent accepted the 
apples in compliance with said contracts of purchase and sale. 
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Subsequently, respondent issued its check in payment for one lot 
of apples received and accepted by it, but the check was returned 
to complainant by the bank on which it was drawn due to lack of 
funds. A second check issued by respondent was likewise returned 
by the bank, causing protest fees to be charged against complain- 
ant in the amount of $2.42. This sum added to the total purchase 
price of $1,799.88 makes a total of $1,802.30 due complainant from 
the respondent. 


5. Informal complaint was filed on July 8, 1952, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


“Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

The facts thus admitted are that in October and November 1951, 
complainant contracted to sell and respondent contracted to buy 


three lots of apples for a total purchase price of $1,799.88; that 
apples which conformed to the terms of the contracts were 
shipped by complainant to respondent, in interstate commerce; 
that respondent accepted the apples upon arrival; and that re- 
spondent has not paid complainant the agreed purchase price of 
$1,799.88. 

Respondent’s failure to make full payment promptly to com- 
plainant for the apples purchased and accepted by it is in viola- 
tion of section 2 of the act. In addition, there is due complainant 
protest fees of $2.42 because two of respondent’s checks were 
returned by the banks upon which they were drawn due to in- 
sufficient funds to respondent’s account. Complainant should be 
awarded reparation in the amount of $1,802.30, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,802.30, with interest thereon 
at the rate of 5 percent per annum from December 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3363) 


UNION APPLE COMPANY, INC. v. V. W. BALLARD. PACA Docket 
No. 5866. Decided December 23, 1952. 


Failure to Pay Balance of Purchase Prices — Default 


Where it is alleged that complainant sold to respondent several truckloads 
of apples and that the latter accepted the fruit upon delivery, but failed 
to pay the purchase prices totaling $1,536.50, and subsequently made 
payments totaling only $889.65 on account, and where respondent failed 
to file an answer, held, that respondent’s failure to file an answer to 
the complaint constitutes an admission of the facts alleged therein and 
a waiver of oral hearing, as provided by the rules of practice, and that 
his failure to pay the balance of the purchase prices is a violation of 
section 2 of the act for which reparation should be awarded complainant. 


Mr. G. H. Branaman, of Waynesboro, Virginia, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 17, 1951. Formal com- 
plaint was filed on February 21, 1952. Complainant alleges that in 
October and November 1951, it sold and delivered to respondent 
three truckloads of apples, but that respondent has failed to pay 
any part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and Veg- 
etable Branch, were served upon respondent personally on October 
10, 1952. A copy of the report of investigation was served upon 
complainant on August 5, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Union Apple Company, Inc., is a corporation, 
whose address is Waynesboro, Virginia. 
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2. Respondent is an individual, Verbon Wm. Ballard, trading 
as V. W. Ballard, whose last known address is 101 Florella, Bellvue 
Highland, Gadsden, Alabama. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following five lots of apples 
on the dates and terms indicated: 


Date Commodity Unit Price Total 
Oct. 31, 1951 285 bu. Romes & Twigs $.70 f.o.b. $ 199.50 
Oct. 31, 1951 490 bu. Black Twigs -70 f.0o.b. 343.00 
Oct. 31, 1951 490 bu. Black Twigs -70 f.o.b. 843.00 
Nov. 2, 1951 440 bu. Black Twigs -70 f.0.b. 308.00 
Nov. 6, 1951 490 bu. Romes, Twigs, Stayman -70 f.0,b. 343.00 


Total $1536.50 


4. Five lots of apples meeting the specifications of the fore- 
going contracts were shipped by motor truck from Waynesboro, 
Virginia, in interstate commerce, to respondent at Birmingham, 
Alabama. Upon arrival at destination, respondent accepted the 
apples in compliance with said contracts of sale, and made no 


complaint with respect thereto. 


5. Respondent has made payments totaling $889.65 against the 
purchase price of the five lots of apples, leaving a balance of 
$646.85, no part of which has been paid. 


6. Formal complaint was filed on February 21, 1952, which 
was within 9 months after the several causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is a state- 
ment signed by the respondent on February 27, 1952, admitting 
indebtedness in the amount of $696.85 and agreeing to pay $25 
or more by March 3, 1952 and further agreeing to pay $25 each 
month beginning April 1, 1952. Only two such payments, totaling 
$50, were made to complainant by respondent. 

Respondent’s failure to pay promptly the agreed price for the 
five lots of apples is in violation of section 2 of the act. Complain- 





WATKINS & WILSON PRODUCE v. GORDON 1195 
Cite as 11 A.D. 1195 


ant should be awarded reparation in the amount of $646.85, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $646.85, with interest thereon at the 
rate of 5 percent per annum from December 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3364) 


WATKINS & WILSON PRODUCE v. NATHAN GORDON. PACA Docket 
No. 5871. Decided December 23, 1952. 


Failure to Pay Purchase Prices for Vegetables — Default 


Where it is alleged that complainant sold to respondent six lots of vege- 
tables and the latter accepted the vegetables upon delivery, but failed 
to pay the purchase prices therefor, and where respondent failed to file 
an answer, held, that his failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged therein and a waiver of oral 
hearing, as provided by the rules of practice, and that his failure to 
pay the purchase prices is a violation of section 2 of the act for which 
reparation should be awarded complainant. 


Mr. Joseph H. Blackshear, of Gainesville, Georgia, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 15, 1952. Formal complaint 
was filed October 2, 1952. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase prices of six lots of 
vegetables sold and delivered to respondent in January 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on November 12, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on November 13, 1952. 








1196 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 1195 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Watkins & Wilson Produce, is a corporation, 
whose address is Lake Butler, Florida. 


2. Respondent is an individual, Nathan Gordon, whose address 
is 5th and Neal Streets, N. E., Washington, D. C. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 

3. In the course of interstate commerce, and by oral contracts, 


complainant sold to respondent the following six lots of green 
vegetables on the dates and terms indicated: 


Date Commodity Unit Price Total 
Jan. 10, 1952 628 bu. Turnip Salad $1.35 f.o.b. $ 847.80 
Advance to driver 100.00 

Ice 24.00 

Jan. 10, 1952 805 bu. Turnip Salad 1.35 f.o.b. 411.75 
10 bu. Mustard Greens 1.85 f.o.b. 13.50 

Ice 16.00 

Jan. 8, 1952 170 bu. Mustard Greens 1.35 f.0.b. 229.50 
855 bu. Turnip Green top 1.85 f.o.b. 479.25 

Ice on top 20.00 

Jan. 25, 1952 90 bu. Rape 1.10 f.o.b. 99.00 
885 bu. Turnip Salad 1.10 f.o.b. 423.50 

43 bu. Collards 1.15 f.o.b. 49.45 

142 bu. Mustard Greens 1.10 f.o.b. 156.20 

Ice 20.00 

Jan. 21, 1952 82 bu. Rape 1.20 f.o.b. 98.40 
215 bu. Mustard Greens 1.20 f.o.b. 258.00 

278 bu. Turnip Greens 1.20 f.o.b. 333.60 

8 tons ice 24.00 

Jan. 16, 1952 291 bu. Turnip Greens 1.25 f.o.b. 863.75 
10 bu. Collards 1.25 f.o.b. 12.50 

218 bu. Mustard Greens 1.25 f.o.b. 272.50 

Ice top 24.00 

$4276.70 


4. Six lots of vegetables meeting the specifications of the fore- 





goi 
Flc 


tak 
ma 


$4, 
ple 


wi 


th 











PACA DOC. No. 5745 1197 
Cite as 11 A.D. 1197 





going contracts were shipped by motor truck from Lake Butler, 
Florida, in interstate commerce, to respondent at Washington, 
D. C. Upon arrival at destination, respondent accepted the vege- 
tables in compliance with said contracts of purchase and sale, and 
made no complaint with respect thereto. 

5. The total purchase price of the six lots of vegetables is 
$4,276.70, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed October 2, 1952, which was 
within 9 months after the several causes of action accrued. 












CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed purchase prices 
for the six lots of vegetables is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$4,276.70, with interest, and the facts should be published. 













ORDER 


Within 30 days after the date of this order, respondent shall pay 
to complainant, as reparation, $4,276.70, with interest thereon at 
the rate of 5 percent per annum from February 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 3365) 






PACA Docket No. 5745. Decided December 31, 1952. 


Dismissal — Settlement between Parties 






Where the Department was notified by complainant’s attorneys that the 
complaint was amicably adjusted between the parties and authorized 
the Department to dismiss the complaint, the complaint, accordingly, is 
dismissed. 

Messrs. Golbus & Golbus, of Chicago, Lllinois, for complainant. Mr. W. D. 
Morgan, of Minneapolis, Minnesota, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 17, 1952, complainant alleges 
failure on the part of respondent truly and correctly to account 
for watermelons shipped in interstate commerce by complainant 
to respondent on consignment. Respondent filed an answer to the 
complaint on May 16, 1952, and requested an oral hearing to be 
held at * * * Minnesota. 

Before the hearing was scheduled, however, complainant’s at- 
torney notified the Department, by letter dated December 12, 1952, 
that the complaint has been amicably adjusted between the parties 
and authorized dismissal of the complaint. Accordingly, the com- 
plaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 
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Carrots 219, 394, 398, 604, 713, 714, 1022, 1091, 1091, 1116, 1133. 

Caulifiower 394, 1118. 

Celery 226, 227, 228, 229, 230, 231, 232, 233, 234, 235, 236, 237, 497, 

997, 1000, 1022, 1102, 1116, 1138, 1141, 1142, 1143, 1144, 1146. 

RR I ci nee eer -497, 1000. 

Cherries 94, 95, 634, 635, 636, 637, 688, 639, 640, 641, 801, 802, 803. 

Citrus fruit ..605, 606, 607, 608, 609, 610, 611, 712, 821, 822, 1101, 1102, 1103. 

Collards 1091 

244, 245, 246, 394, 545, 1095, 1096, 1097, 1098. 

NN LEED ALLA AA RE NE EE OT TT RE OT ao Jae 

Cucumbers 218, 214, 322, 393, 1116. 

Fresh fruits and vegetables 

Frozen ASParagus. -nnrcrccccccnnnen * 

Frozen Red Raspberries . 

155, 156, 449, 473, 1126. 

Fruits and Vegetables 77, 78, 79, 80, 84, 85, 90, 118, 115, 126, 127, 131, 

140, 144, 155, 156, 157, 218, 299, 390, 397, 511, 561, 

778, 774, 782, 786, 787, 788, 789, 790, 1115, 1132. 

1052, 1115. 

Grapefruit 304, 346, 1048, 1115, 1116, 1121, 1122, 1123. 

RINNE 74) s-sicciraiailsaptanpaniotosaibecbastotneal 174, 175, 176, 177, 178, 179, 181, 563, 

688, 689, 690, 742, 743, 744, 1115, 1133. 


NN a a casas ores ies ooepamopioeoaticelae REN So es 
Green onions 
RNIN NNER INI sss cams nics recor seni hhocltlic ssanamnnc — 


Green Peppers 
716, TTT, T78, 779, 1216, 1116. 


I escheat ssecaeesiseaccric inicio csc petiole aia asin bem ~ 2198 


1214 
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Page 


Lettuce 52, 53, 54, 55, 56, 57, 58, 59, 211, 224, 244, 245, 246, 247, 294, 
365, 394, 398, 659, 660, 661, 662, 663, 679, 680, 1116, 1118. 










mued truite and vomotables 55 eee ee 


NR, GS i nei cert etnias >. “Si 
Mixed vegetables - 160, 161, 664, 665, 666, 794, 795, 1104. 


NN cai scasssexia ahi sced srlesseslainiigsicte sco calls Sessa cosa as ces tieaa taaeaemean 1169 













PRM CUO SPI a scree recente miso 204, 511, 1091, 1196. 
SEO, ossicles stpesscieScsaoeeachatbcappa ateatnee cease emanate 46, 47. 
mS 220, 346, 362, 388, 394, 422, 472, 489, 562, 






631, 632, 633, 644, 645, 646, 647, 648, 649, 650, 651, 

657, 726, 727, 728, 729, 750, 751, 752, 758, 754, 999, 1116. 

I nssinbicaanistaenainietl 209, 210, 346, 398, 536, 562, 614, 615, 616, 617, 
618, 825, 826, 1048, 1050, 1098, 1094, 1102, 1116. 

Peaches -ren-- 165, 166, 167, 168, 169, 170, 319, 394, 482, 556, 668, 669, 1006. 












Pesvers 
Pineapples 


POCRTOCS ancennionscc ns 
413, 479, 489, 502, 504, 507, 531, 537, 562, 566, 642, 643, 


652, 653, 670, 671, 672, 673, 674, 675, 676, 677, 678, 706, 

707, 708, 709, 710, 711, 712, 784, 7385, 736, 788, 739, 

740, 741, 745, 746, 747, 748, 749, 816, 817, 828, 829, 

830, 831, 832, 833, 995, 999, 1012, 1030, 1039, 1044, 

1087, 1088, 1089, 1099, 1100, 1116, 1127, 1128, 1129, 

1171, 1274, 147%. 

NN sents tage eee re 1196 
Raspberries  --cccx-:- eesacntaaa 169, 170. 


RN EN i a 1116 
Spinach . 512, 798, 799, 800, 1116. 






































Squash ncrceeenee sissies mmm G4, §42, 648, 1054. 
POI 5a. iccacncntiesicmeiecomehoieens 29, 488, 634, 635, 636, 637, 638, 639, 
640, 641, 1039, 1110, 1111, 1113. 

pweet potatoes —..__._._...... 50, 51, 342, 796, 797, 1024, 1102, 1109, 1130, 1131. 
TT ERIN nasa rte trereerrr 209, 210, 371, 1050. 
Tomatoes, -nnrcencveenm 200, 201, 206, 207, 214, 238, 239, 240, 241, 242, 248, 394, 
427, 456, 534, 562, 620, 621, 622, 623, 667, 685, 686, 687, 

725, 791, 792, 793, 804, 805, 806, 807, 808, 809, 810, 812, 

813, 814, 823, 1000, 1019, 1046, 1082, 1083, 1084, 1116, 1184. 

Turis RlCOns: eee 511, 1091, 1092, 1196. 
Meee sa RI a ceteris tes eee eee ieee 
Turnips sikh ss ovbd sede ensapeaeidacssoa cada Regatta iain 512 
NAN AIINIIN ceincedinichicheshusssnesonnsiipnencnstenieeneclellicaeaiaaie 36, 362, 446, 511, 783, 784, 818, 





819, 820, 1021, 1101, 1102, 1103, 1126, 1169, 1195. 
Watermelons .......38, 39, 163, 344, 461, 559, 612, 613, 624, 625, 626, 628, 629, 
630, 722, 723, 724, 725, 1001, 1033, 1104, 1105, 1106, 1107, 1198. 


Wines sich wa adie 394 







DECISIONS AND DOCKET NUMBERS ARRANGED IN CONSECUTIVE 
ORDER 


Decision Docket Act 
No. 


Act No. Page auntie Docket 
I accesses - 8018 60 ES <a scsiniailiatseions.- a 1211 
38019 1911 8061 2009 
3020 1598 3062 1924 
8021 311 3063 311 
3022 457 mei -- 8064 5671 
8023 2010 3065 5265 
8024 1953 3066 5654* 
8025 1952 3067 5666* 
8026 1985 38068 5497* 
3027 534 3069 5664 
3028 1246 3070 5480 
8029 4993 8071 5655 
3030 5261* 38072 5565* 
3031 5661 3073 5623 
8032 5662 3074 5642 
3033 5473 3075 5560* 
38034 5499 38076 5649* 
8035 5665 3077 4972 
8036 5265* 3078 4982 
3037 5479 38079 4970 
38038 5653 38080 4973 
8039 5386 8081 5390 
3040 5480 8082 4951* 
3041 4935 3083 4956 
3042 4972 38084 4949 
8043 4982 8085 5080 
8044 {4936 38086 5510 
4937 3087 5637* 
3045 4938 3088 5011 
4939 RO 27-95 
8046 4983* 139 38090 27-87 
3047 4970 147 <siccSunsigiestieniasisis, FE 425 
3048 4973 153 8092 1146 
8049 5676 160 8093 291 
8050 5675 162 8094 2002 
8051 4971* 165 8095 808 
8052 5014* 169 3096 883 
8053 5011 173 3097 298 
8054 27-98 183 3098 
8055 53-14 183 38099 
8056 27-109 184 8100 
3057 37 184 3101 
3058 883 185 3102 
3059 308 187 8103 
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DECISIONS AND DOCKET NUMBERS 


Decision 
No. 
3104 
3105 
3106 
8107 
3108 
8109 
3110 
3111 
3112 
3113 
3114 
8115 
3116 
3117 
3118 
3119 
3120 
3121 
3122 
3123 
3124 
8125 
3126 
3127 
3128 
8129 
3130 
3131 
3132 
3133 
3134 
3135 
3136 
3137 
3138 
3139 


3140 


3141 
3142 
3143 
8144 
3145 


3146 
3147 


3148 
3149 
8150 
$151 


Docket 
No. 
5319 
4951 
4949 
5691 
5681 
5465 
5080 
5692 
5011 
5708 
5701 
5659 
5702 
1973 

445 
1958 

383 

445 
5709 
5509 
5713 
5319 
5680 
5445 
5714 
5512 
6711 
4917 
5719 
5277 
5465 
5321 
5658 
4949 
5500 
5529 


41-34 


445 
2006 
1996 
2005 
1845 


143 
2003 
5718 
5537 
5447 
5727 


Page 
306 
318 
318 
319 
322 
325 
338 
340 
341 
342 
344 
346 
346 
351 
852 
353 
358 
360 
362 
364 
371 
373 
874 
376 
885 
388 
392 
396 
405 
407 
412 
413 
420 
421 
422 
427 


433 


434 
435 
440 
441 
442 


442 
444 


446 
449 
455 
459 


Act 


Decision 
No. 


—- 3152 
3153 
3154 
3155 
3156 
8157 
3158 
3159 
3160 
3161 
3162 
3163 
3164 
3165 
3166 
3167 
3168 
3169 
3170 
3171 
3172 
3173 
8174 
3175 
3176 
8177 
3178 
8179 
8180 
3181 
3182 
3183 
3184 
3185 
3186 
3187 
3188 
3189 
3190 
3191 
3192 
3193 
3194 
8195 
3196 
8197 
8198 
8199 
8200 
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Decision 
Act No. 
PACA. — $201 
3202 
3203 
8204 
3205 
3206 
3207 
3208 
8209 
3210 
3211 
3212 
3213 
8214 
3215 
3216 
3217 


3218 
8219 
3220 
3221 
3222 
3223 
3224 
3225 
3226 
3227 
3228 
3229 
3230 
3231 
3232 
3233 
3234 
8235 
3236 
3237 
3238 
3239 
3240 
3241 
3242 
3243 
3244 
8245 
3246 
3247 
BIER Soc cmine HERES 


Docket 
No. 
5752 
5439* 
5541* 

5402 
4973* 
5771 
5568 
5766 
5308 
5775 
5770 
5773 
5251 
5774 
5646* 
5776 
5316 
5317 
5265* 
5707 
5582 
5592 
56-5 
56-3 
56-4 
56-2 
56-1 
1598 
1974 
143 
344 
1954 
5779 
5244 
5767* 
5769 
5784 
5423 
5597 
5738* 
5567* 
5787 
5477 
5790 
5794 
5569 
5292* 
5416* 
61-10 


Page 
611 
613 
619 
624 
630 
631 
633 
641 
644 
652 
654 
656 
658 
663 
666 
667 
669 


679 
681 
684 
687 
693 
694 
695 
697 
698 
699 
701 
701 
703 
704 
705 
707 
712 
713 
715 
717 
721 
725 
726 
730 
732 
742 
742 
745 
749 
754 
761 


Act 
ES seetostatan ce 
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Decision 
No. 
3249 
3250 
8251 
3252 
3253 
3254 
3255 
3256 
3257 
3258 
3259 
3260 
3261 
3262 
3263 
3264 
3265 
3266 
3267 
3268 
3269 
3270 
3271 
3272 
3273 
3274 
8275 
3276 
3277 
3278 
3279 
3280 
3281 
3282 
3283 
3284 
8285 
3286 
3287 
3288 
3289 
3290 
3291 
3292 
3293 
3294 
3295 
3296 
3297 


11 AD. 


Docket 
No. 
1730 
457 
383 
2008 
1950 
5798 
5796 
5511 
5799 
5797 
5761 
5616 
5803 
5808 
5806 
5810 
5785* 
5729* 
5406 
5813 
5817 
5816 
5815 
5439* 
5624 
43-1 
2016 
2012 
1981 
450 
1968 
1960 
1937 
1938 
1983 
1994 
1987 
1991 
1990 
1988 
1965 
5820 
5754 
5821 
5704 
5822 
5555 
5814 
5819 


Page 
761 
762 
764 
765 
770 
771 
778 
775 
780 
783 
785 
791 
794 
796 
798 
801 
803 
804 
805 
815 
817 
820 
823 
825 
826 
839 
844 
846 
848 
851 
852 
860 
875 
893 
909 
920 
934 
944 
955 
967 
977 
994 
996 

1003 

1006 

1011 

1014 

1019 

1021 
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Decision 
No. 





















8318 
3319 
3320 
3321 
3322 










PACA 3323 
3324 
3325 
3326 
3327 
3328 
3329 
3330 












Docket 
N 


oO. 
5406 
5823 
5477 
5564* 
5319 
5833 
5580 
5632 
5835 
5834 
5838 
5836 
5832 
5389 
5475* 


27-98 





402 
2028 
1937 
1938 
1960 
1965 
1983 
1987 
1988 
1990 
1994 
1991 
2017 
2018 

442 
1937 
1991 
5845 
5843 
5607 
5772* 
5849 
5847 
5545 
5841 





Page 
1023 
1024 
1026 
1027 
1028 
1030 
1032 
1039 
1043 
1045 
1048 
1050 
1052 
1054 
1060 
1067 
1067 
1069 
1072 
1073 


1074 
1074 
1077 
1079 
1081 


1081 
1084 


1086 
1089 
1090 
1092 
1095 
1098 


PACA 
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Act 


Decision 
No. 


3331 
3332 
3333 
3334 
3335 
3336 
3337 
3338 
3339 
3340 
3341 
3342 
3343 
3344 
8345 
3346 
3347 
3348 
3349 
3350 
3351 


8352 
3353 
3354 
8355 
3356 
3357 
8358 
3359 
8360 
3361 
3362 
3363 
3364 








Docket 
No. 
5846 
5549 
5848 
5478 
5850 
5589 
5720 
5852 
5554 
5617 
5619 
5831 
5663 
5856 
5853 
5190 
5414 
24-1 

27-94 
43-1 
1938 
1960 
1965 
1983 
1987 
1988 
1990 
1994 

5 
5792 
5860 
5618 
5588 
5861 
5859 
5858 
5440 
5868 
5870 
5866 
5871 
5745 






Page 
1101 
1103 
1107 
1109 
1114 
1117 
1118 
1119 
1121 
1124 
1124 
1125 
1126 
1129 
1131 
1134 
1140 
1147 
1165 
1166 
1166 


1167 
1168 
1170 
1173 
1174 
1177 
1179 
1181 
1183 
1188 
1190 
1193 
1195 








DOCKET NUMBERS AND DECISIONS ARRANGED IN CONSECUTIVE 
ORDER 


Act 


a 


Docket 
No. 
24-1 
27-87 
27-94 
27-95 
27-98 
27-98 


27-109 
27-112 


41-34 
43-1 


442 
445 
445 
445 


Decision 
No. 
3348 
3090 
8349 
3089 
3054 
3313 
3056 
3188 
3140 
3274 
3350 
3055 
3226 
3225 
3223 
3224 
3222 
3018 
3189 
3248 
3057 
3352 
3146 
3195 
3229 
3093 
3097 
8059 
3095 
3021 
3063 
3230 
3058 
8096 
3120 
8251 
3314 
8091 
3190 
8321 
3118 
3121 
$141 


Page 
1147 
264 
1165 
251 
183 
1067 
184 
573 
433 
839 
1166 
183 
698 
697 
694 
695 
693 
1 
574 
761 
184 
1167 
442 
596 
701 
280 
288 
187 
283 
13 
198 
703 
185 
286 
358 
764 
1067 
276 
575 
1079 
852 
360 
434 


Act 
P&S 
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Docket 
No. 
450 
457 
457 
534 
534 
1146 
1146 
1211 
1246 
1598 
1598 
1730 
1845 
1905 
1911 
1924 
1937 
1937 
1937 
+1901 
1938 
1938 
1960 
1965 
1983 
1987 
1988 
1990 
1994 
1938 
1960 
1965 
1983 
1987 
1988 
1990 
1994 
1950 
1952 
1953 
1954 
1958 
1960 


Decision 
No. 


3278 
3022 
8250 
8027 
3170 
3092 
8171 
3060 
3028 
3020 
3227 
3249 
3145 
3194 
8019 
3062 
3281 
3316 
3322 


3282 
3317 


3351 


8253 
8025 
8024 
3231 
8119 
3280 


Page 
851 
15 
762 
26 
525 
278 
527 
188 
27 
12 
699 
761 
442 
591 
3 
192 
875 
1072 
1081 


893 
1073 


1166 


770 
18 
18 

704 

354 

860 





il 











11 A.D. DOCKET NUMBERS AND DECISIONS 


Docket 
Act No. 
i access’ 

1965 
1968 
1973 
1974 
1976 
1981 
1983 
1985 
1987 
1988 
1990 
1991 
1991 
1994 
1996 
1998 
2001 
2002 
2003 
2005 
2006 
2008 
2009 
2010 
2011 
2012 
2015 
2016 
2017 
2018 
2028 
POOR. p25. 4917 
4935 
4936 
4937 
4938 
4939 
4949 
4949 
4949 
4949 
4951* 
4951* 
4956 
4970 
4970 
4970 


Decision 
No. 
3193 
3289 
3279 
3117 
3228 
3172 
3277 
3283 
3026 
3285 
3288 
3287 
3286 
3318 
3284 
3143 
3191 
3169 
38094 
3147 
3144 
8142 
3252 
3061 
8023 
3168 
3276 
3192 
8275 
3319 
3320 
8315 
3131 
3041 
8044 


3045 


3084 
3106 
3137 
3156 
3082 
3105 
3083 
8047 
8079 
8179 


934 


1074 


281 
444 
441 
435 
765 
190 


515 
846 
582 
844 
1074 
1077 
1069 
396 
76 
112 


126 


232 
318 
421 
478 
225 
318 
227 
147 
222 
544 
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No. 

4971* 
4972 
4972 
4972 
4973 
4973 
4973* 
4982 
4982 
4983* 
4993 
5011 
5011 
5011 
5014* 
5080 
5080 
5190 
5244 
5251 
5261* 
5265* 
5265 
5265* 
5277 
5292* 
5319 
5319 
5319 
5321 
5386 
5389 
5390 
5402 
5406 
5406 
5414 
5416* 
5430 
5439* 
5439* 
5440 
5445 
5447* 
5465 
5465 
5471 
5473 





1221 
Decision 
No. Page 
8051 165 
3042 92 
8077 221 
3177 540 
3048 153 
38080 223 
8205 630 
8043 106 
3178 542 
3046 139 
3029 88 
3053 173 
38088 249 
3112 341 
38052 169 
8085 238 
8110 338 
8346 1134 
3233 707 
8213 658 
3030 30 
3036 52 
3065 202 
8218 679 
8133 407 
8246 749 
3104 306 
3125 413 
3302 1028 
81385 413 
3039 68 
8311 1054 
3081 224 
8204 624 
3267 805 
8298 1023 
8347 1140 
8247 754 
8155 472 
8202 613 
8272 825 
8360 1183 
8127 376 
8150 455 
8109 325 
3134 412 
8174 534 
8033 40 





DOCKET NUMBERS AND DECISIONS 


Docket 
No. 


5475* 
5477 
5477 
5478 
5479 
5480 
5480 
5488 
5497* 
5499 
5500 
5504 
5509* 
5510 
5511 
5512* 
5516 
5517* 
5521 
5529 
5537 
5541* 
5545 
5549 
5554 
5560 
5564* 
5565* 
5567* 
5568 
5569 
5574* 
5575* 
5580 
5582 
5588 
5589 
5592 
5597 
5607 
5617 
5618 
5619 
5623 
5624 
5632 
5637* 
5638 


Decision 
No. 


3312 
3242 
3300 
3334 
3037 
3040 
3070 
3181 
3068 
3034 
3138 
3167 
3123 
3086 
3256 
3129 
3270 
3152 
3158 
3139 
3149 
8203 
3329 
3332 
3339 
3075 
3301 
8072 
3240 
3207 
3245 
3159 
3198 
3304 
3220 
3356 
3336 
3221 
3238 
3325 
38340 
8355 
3341 
3073 
3273 
3305 
3087 
3102 


Page 
1060 
732 
1026 
1109 
60 
70 
208 
548 
243 
45 
422 
509 
364 
243 
775 
388 
791 
461 
482 
427 
449 
619 
1095 
1103 
1121 
219 
1027 
211 
726 
633 
745 
488 
604 


684 
1174 


687 
721 


826 


248 
299 


Act 
RIC A coreetieccee 
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Docket 
No. 

5642 
5643* 
5646* 
5649* 
5653 
5654* 
5655 
5658* 
5659* 
5661 
5662 
5663 
5664 
5665 
5666* 
5670 
5671 
5673 
5674 
5675 
5676 
5680 
5681 
5684 
5688 
5689 
5691 
5692* 
5693 
5701 
5702 
5704 
5705 
5706 
5707 
5708 
5709 
5710 
5711 
5713 
5714 
5718 
5719 
5720 
5724 
5725 
5726 
5727 


11 A.D, 
Decision 
No. 
3074 
3154 
8215 
3076 
3038 
3066 
3071 
3136 
8115 
8031 
3032 
3343 
38069 
3035 
3067 
3196 
3064 
3187 
3098 
3050 
3049 
3126 
3108 
3099 
3100 
3103 
3107 
3111 
3101 
3114 
3116 
3293 
3164 
3157 
8219 
3113 
3122 
3166 
3130 
3124 
3128 
3148 
3132 
3337 
3153 
3165 
3161 
8151 











DOCKET NUMBERS AND DECISIONS 







































Docket Decision Docket 
° No. No. Page Act No. 
7 EEE 5728* 3175 BE Oe visser 5799 
L 5729* 3266 804 5803 
; 5730 8160 489 5806 
) 5731 8176 537 5808 
5732 8163 499 5810 
5736 3162 497 5813 
5738* 32389 725 5814 
5745 3365 1197 5815 
. 5746 3180 545 5816 
| 5747 3173 531 5817 
5751 3197 601 5819 
5752 3201 611 5820 
5753 8182 556 5821 
5754 3291 996 5822 
5755 3185 563 5823 
5756 8200 608 5831 
5757 3199 605 5832 
5758 8184 561 5833 
5759 8183 559 5834 
5759 8235 713 5835 
5761 8259 785 5836 
5763 3187 569 5838 
5766 8208 641 5841 
5767* 3234 712 5843 
5770 8211 654 5845 
5771 3206 631 5846 
5772* 3326 1089 5847 
5773 8212 656 5848 
5774 3214 663 5849 
5775 8210 652 5850 
5776 8216 667 5852 
5779 8232 705 5853 
5784 32386 715 5856 
5785* 3265 803 5858 
5787 3241 730 5859 
5790 8243 742 5860 
5792 3353 1168 5861 
5794 8244 742 5866 
5796 8255 773 5868 
5797 8258 783 5870 






5798 3254 1771 





* Anonymous decision reported in Agriculture Decisions.—Ed. 





Decision 
No. 


3257 
3261 
3263 
3262 
3264 
3268 
3296 
3271 
3270 
3269 
3297 

3290 
3292 

3294 

3299 

3342 

3310 
3303 
3307 
3306 

3309 

3308 
3330 
3324 

3323 
3331 

3328 

3333 

3327 

8335 

3338 

3345 

3344 

3359 
3358 
3354 
3357 
3363 
3361 
3362 
3364 


1223 


Page 
780 
794 
798 
796 
801 
815 
1019 
823 
820 
817 
1021 
994 
1003 
1011 
1024 
1125 
1052 
1030 
1045 
1043 
1050 
1048 
1098 
1084 
1081 
1101 
1092 
1107 
1090 
1114 
1119 
1131 
1129 
1181 
1179 
1170 
1177 
1193 
1188 
1190 
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Agricultural Marketing Agreement Act of 1937 


ALTA VISTA CREAMERY COMPANY et al. AMA Doc. No. 43-1. 
Dismissal—Order dismissing part of petition—Test of 
validity of finding relative to parity prices—Standing of 
handlers to challenge validity of marketing service pay- 
ments—Section 943.96(b) of Order No. 43—Section 
8c(5)(E) of act—Nature of proceeding under section 
8c(15) (A) of act—Questions of public policy—Presump- 
tion of regularity of action of administrative officers— 
Matters upon which evidence should not be taken at hear- 
ing—Unsupported allegation upon information and belief— 
Motives or mental processes of administrative officers— 
“Fishing” expedition—Naked allegation upon information 
and belief—Matters not presenting issue of law—Validity of 
ROS URSe EE OU ENUM IN cist rcs 

ALTA VISTA CREAMERY COMPANY et al. AMA Docket No. 43-1. 
Dismissal—Agreement of parties ———-——---_-—--___--__-— 

ANN ARBOR DIVISION OF DETROIT CREAMERY COMPANY et al. 
AMA Doc. No. 24-1. Validity of provisions of Order No. 
24 (Detroit, Michigan)—Nature of proceeding under sec- 
tion 8c(15) (A) of act—Evidence in promulgation hearing 
justifying establishment of marketing area—Ann Arbor 
and Ypsilanti as part of milk marketing area—lInclusion 
of terms in milk order—Section 8c(5) of act—Record evi- 
dence not warranting continuance of market differentials 
and trade practices—Power of Secretary to remake customs 
of handlers—Effectuation of policy of act—Exclusion of 
territory in fringe marketing not violation of due process 
—Adequacy of findings based on record evidence—Valid- 
ity of provisions for administrative expense—Section 10(b) 
of act—Section 8c of act—Evaluation of evidence—Esti- 
mates of forecasts or opinions on future events—Quasi- 
legislative functions of Secretary—Administration of act 
—Discretion of Secretary—Legislative history of act-—-.. 

CRESCENT CREAMERY Co. AMA Doc. No. 56-5. Denial of appli- 
SUED Oe retreatment 

DAIRYLAND CREAMERY Co. AMA Doc. No. 56-3. Denial of ap- 
plication for interim relief icc I crassa 

DeeMS IcE CREAM CORPORATION. AMA Doc. No. 27-112. 
Application to dismiss complainant’s petition, granted —— 

FIORLAT DAIRY PRoDUCTS CORPORATION. AMA Doc. No. 27-95. 
Order No. 27—Validity of reclassification of cream from 
Class II-B to Class Il-A—Character of proceeding under 
section 8c(15)(A) of act—Admissibility of evidence in re- 
view proceeding not previously submitted to market ad- 
ministrator—De novo hearing—Validity of reclassification 
of cream on basis of petitioner’s records—Meaning of word 


Page 


839 


1166 


1147 


693 


694 


573 





& 
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Agricultural Marketing Agreement Act of 1937—Continued Page 


“plant”—Effect of orbit of plant operations upon action 
of market administrator in classifying cream—Prior de- 
termination by market administrator as to what constitutes 
TiDORTaL, TiC CR insect retteeenn 251 


GoLp MEDAL Farms, INc. AMA Doc. No. 27-94. Dismissal— 





Withdrawal of Petition: ———— 
GUERNSEY Dairy (ELDO KNOCHENMUS). AMA Doc. No. 56-4. 

Denial of application for interim relief —-——-—-—-----------__ 695 
LAKESIDE Dairy Co. AMA Doc. No. 56-2. Denial of application 

for inteniin Tellel cccccetiiicerninsinmminnimmminnmnimmnn Bi 


McKINLEY AND Sons (H. L.). AMA Doce. No. 60. Effect of 
termination of Order No. 60 on petitions for relief—Re- 
spondent’s motion to dismiss petitions granted—Motion for 
revival of petition for relief when may be filed-........-... 1 

NEW YoRK STATE GUERNSEY BREEDERS COOPERATIVE ASSO- 
CIATION, INC. AMA Doc. No. 27-98. Dismissal of application 
iti TN i a a 183 

NEw YorK STATE GUERNSEY BREEDERS COOPERATIVE, INC. 
AMA Doc. No. 27-98. Application for permission to file an- 

SOLON, ROMER OE neste eee _- 1067 

OREGON GRADE “A” Mitk Company. AMA Doc. No. 41-34. 
Dismissal—Withdrawal of petition eo 

QUEENSBORO FARM PropucTs, INc. AMA Doc. No. 27-109. 
Dismissal—Request for withdrawal of petition as moot 
RN aero crepe cise ieee cere eee 184 

RENKEN Darry Co. (M. H.). AMA Doc. No. 27-87. Order No. 
27—Validity of reclassification of cream from Class II-B 
to Class II-A—Character of proceeding under section 
8c(15) (A) of act—Admissibility of evidence in review pro- 
ceeding not previously submitted to market administrator— 

De novo hearing—Validity of reclassification of cream on 
basis of petitioner’s records—Effect of orbit of plant 
operations upon action of market administrator in classi- 








SETAE CII carseat eee apnea 
Sisco Bros., Inc. AMA Doc. No. 61-10. Denial of application 

irae ae RMN iscscissis cocaine stisnsculgesciciptaasceceaeniacinccabacialial aimee tian > 
Sisco Bros., Inc. AMA Doc. No. 61-10.. Dismissal—With- 

Pe a ee ee 
TERRACE PARK Dairy. AMA Doc. No. 56-1. Denial of applica- 

tion. far intewlin relia! sss ccs cscs tite = Oe 





VALLEY CITRUS PACKING COMPANY, et al. AMA Doc. No. 


53-14. Request for withdrawal of petition granted ——. 183 





Commodity Exchange Act 


McGUuIGAN, REUBEN EarRL. CEA Doc. No. 37. Restoration of 
trading privileges—Public interest not requiring further 
suspension a a 184 
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Packers and Stockyards Act, 1921 Page 


ATKINSON ON LIVESTOCK MARKET, E. C. WELLER, JOSEPH M. 
KOKES, AND LAURENCE STORJOHANN, PARTNERS. P&S Doc. 
No. 1998. Suspension of registration—Violations of act and 
regulations thereunder—Cease and desist—Unfair, unjustly 
discriminatory, and deceptive practices and devices—Cus- 
todial accounts for shippers’ proceeds—Accounts, records 
and memoranda—Consent order acvsmattaiinantmmeicastenmanmen OFT 


Bropiz, Burton W. P&S Doe. No. 1960. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
OI COTE scsi de tenn pr enteineinmnes OOO 


BURKE-DUNNING COMMISSION COMPANY (EVERETT H. BURKE 
AND CLAUDE F. DUNNING, PARTNERS, d/b/a). P&S Doc. No. 
2008. Suspension of registration—Cease and desist—Unfair, 
unjustly discriminatory, and deceptive practices and de- 
vices—Misuse of shippers’ proceeds—Insolvency—False an- 
nual report—Books and records—Consent Order ---c-rcc-ec---- —- 765 


CALL, GEORGE (BENKELMAN SALES COMPANY, ASSIGNEE) v. 
WINTER LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 
1911. Denial of petition for reconsideration upon considera- 
tion of prior order—Practice and pleading—Sufficiency of 
complaint—Unjust practice—Unlawful withholding of pro- 
ceeds—Disallowance of set-off—Creditor on pre-existing 
debt with suspicion of existence of prior equity not con- 
stituting bonafide purchaser — Acceptance of less than full 
amount of proceeds held in trust as not constituting accord 
aE CI aii csalicnates suc hacopeiedbetiaspsanbiaigeceteides ialictaetenianteoeidaeimeieorn 


CELLA, ANTHONY J. P&S Doc. No. 1937. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
OER NIN Poe ice edocs ee ci ea eR bain onensinentoees aw - O36 


CELLA, ANTHONY J. P&S Doc. No. 1937. Suspension of regis- 
tration—Extension of effective date of order Of -nccxcoccconon-- 1072 


CELLA, ANTHONY J.; GEORGE E. GIBBONS. P&S Doc. Nos. 1937 
and 1991. Suspension of registration—Extension of effec- 
tive date of order of iene’ LOPE 


CELLA, JOHN H. P&S Doc. No. 1938. Suspension of registra- 
tion—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
and: Pesorde~—ANNUE) TOVGTG cic 898 


CELLA, JOHN H.; BuRTON W. BRODIE; JAMES A. WATERS; J. 
L. DoyLE; EpwarD T. GEAREN; FRANK W. O’BRIEN; ED- 
WARD F, KONDELIK; AND FRICKMAN AND SMITH. P&S Doc. 
Nos. 1938, 1960, 1965, 1983, 1987, 1988, 1990, and 1994. Sus- 
pension of registration—Extension of effective date of order 
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JOHN H. CELLA, BurRTON W. BropigE, JAMES A. WATERS, J. 
L. DoyLe, EpDwarp T. GEAREN, FRANK W. O’BRIEN, ED- 
WARD F. KONDELIK, AND FRICKMAN AND SMITH. P&S Doc. 
Nos. 1938, 1960, 1965, 1983, 1987, 1988, 1990, 1994. Post- 
ponement of effective date for suspension of registration... 1166 








CHICAGO COMMISSION COMPANY, MATHEWS, G. E., d/b/a. P&S 
Doc. No. 2003. Cease and desist—Making false entry in re- 
ports required under act operating market agency while 
insolvent ssscecetaeiaecatainiasiapencete outing enema aaammenteemtcmeniamee al 


CLEVELAND UNION STOCK YARDS COMPANY. P&S Doc. No. 442. 














Rates and charges, modification Of nn-nrcrcrcecvscunncnemsenenemennmnmnintneminent . 1079 
CRAMER, FRANK. P&S Doc. No. 1953. Dismissal of complaint 
unos Gling: 66 Tend aici eee eee en 18 





DALE, CHARLES B. P&S Doc. No. 2016. Suspension of registra- 
tion—Cease and desist—Issuing checks in payment for live- 
stock without sufficient funds on deposit—Failing to pay 
for livestock—Insolvency—Admission of facts by failure 
Sith TE I acai insects Secchi ociceae eee eehiemeeeamrdedee a 


Davis, CARL. P&S Doc. No. 2009. Suspension of registration 
—Cease and desist—Unfair, unjustly discriminatory, and 
deceptive practices—Collection of proceeds from sales based 
upon false, fictitious, and otherwise incorrect information 
and representations—Plea of nolo contendere—Consent 
QU A ask eRe ati eiscdctialip dy sics de escsaecsala tis steeds eagles - 190 


DAWSON, JR., JAMES F. P&S Doc. No. 1958. Suspension of 
registration—Cease and desist—Unfair, unjustly discrim- 













inatory, and deceptive practices—Consent Order vcxoccnnennnmm 354 
DENVER UNION Stock YARD COMPANY. P&S Doc. No. 450. 
Modification of rates and charges ———————————------.- - 3 






DoyLe, J. L. v. CHICAGO COMMISSION COMPANY, G. E. MATH- 
EWS AND IRA SALOMON. P&S Doc. No. 1973. Dismissal— 
SSEIUIRSION OF DGUGIOU cee ees «= 

DoyLeE, J. L. P&S Doc. No. 1983. Suspension of registration— 

Cease and desist—Unfair, unjustly discriminatory, and de- 

ceptive practice—Obtaining false weights—Books and 

IONE. itsecchrpcanie sae adel eedaptciccleaiatiaddecedaeaiaachaiamaimaeaaseadiedsieanaads a 









FARMERS LIVESTOCK MARKET, INC. P&S Doc. No. 2028. Regis- 
tration, suspension of—Cease and desist—Consent order 1069 


FRICKMAN AND SMITH (GEORGE H. FRICKMAN AND Roy R. 
SMITH, d/b/a). P&S Doc. No. 1994. Suspension of registra- 
tion—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books and 
URE cscs iabys ciara pa bee piesa Dice adeeb laces 920 


FuLTON CoMMISSION Co. (TOM BENSON, d/b/a). P&S Doc. No. 
2012. Cease and desist—Unfair practice—Purchasing live- 
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stock on commission at exorbitant prices—Causing stock- 
yard company to issue fictitious scale tickets—Consent 
COIN achalasia hentia acca egies 


GEAREN, EpwarpD T. P&S Doc. No. 1987. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
GG RCOIGE } a ee 


GIBBONS, GEORGE E. P&S Doc. No. 1991. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
UA ING sissies cc iccsct sachsen apacceaesdiasieacianeeetensomnaasicoaataaaniote 


GIBBONS, GEORGE E. P&S Doc. No. 1991. Suspension of regis- 
tration—Extension of effective date of Order Of ~-rrcvcrcnneienon = 


Hayes, M. T. P&S Doc. No. 1845. Motion to dismiss discipli- 
nary proceeding granted—Illness of respondent—Discon- 
tinuance of hog order-buying Operatiorn s— nan nnnreneeene 


HEFFERNAN, MIKE. P&S Doc. No. 1950. Dismissal—Death of 
Treason... 





Hocan, E. R. P&S Doc. No. 2017. Suspension of registration 
—Unfair, unjustly discriminatory, and deceptive practices 
and devices—Cease and desist—Failure to keep proper ac- 
counts, records, and memoramda—Default nnnneeneanncnvnreveccnenneeens 


Jon ALLISON Stock Yarps, INc. P&S. Doc. No. 1598. Increase 


Page 


846 


934 


944 


1074 


442 


770 


1074 


in rates and charges ~——————-————_—_—-—_________--__--_---—----—-12, 699 


JoHN C. DeWitt. P&S Doc. No. 1985. Suspension of registra- 
tion—Wilful violations of act—Cease and desist—Unfair, 
unjustly discriminatory, and deceptive practices—Bribing 
weighmasters—Making false entries in accounts, records 
and memoranda—Consent order—Dismissal—Physical in- 
Capacity to attend Proceed img ~-nnencvcvcennnsnemenmemnnsmenenemmenennmnsemmanenn 


KONDELIK, EpwarD F. P&S Doc. No. 1990. Suspension of 
registration—Cease and desist—Unfair, unjustly discrimi- 
natory, and deceptive practice—Obtaining false weights— 
BN i RD cic casts ceeseicreacncestemnsctnneennnionee 


LICENSEES (THE) OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YorK City, NEW YorK. 
P&S Doc. No. 1146. Continuation of rates and charges—Ex- 


22 


955 


tension of time for filling statements .————..----—--- 278, 527 


LuBBOCK AUCTION AND COMMISSION COMPANY. P&S Doc. No. 
2018. Cease and desist—Violations of act—Consent order... 
McCumMMISKEY, Ray. P&S Doc. No. 1952. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discrimina- 
tory, and deceptive practices — Bribing weighmasters — 
cl ONERINT ORL psc ectiscpieietceecscins 


MANHATTAN POULTRY CORPORATION. P&S Doc. No. 2006. Sus- 








1077 


18 
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pension of license—Cease and desist—Unfair, unjustly 
discriminatory, and deceptive practices and devices—Guar- 

3 anteeing sales prices of live poultry consignments solicited 
on commission basis—Failure to execute sales tickets at 
time of sale of live poultry—Failure to keep proper ac- 
counts, records, and memoranda—Plea of nolo contendere 435 


MANN, BoyD AND MANN, a corporation. P&S Doc. No. 1924. 
Cease and desist—Using unfair, unjustly discriminatory, 
and deceptive practices and devices—Failure to keep proper 
accounts, records and memoranda—Failure to maintain 
separate bank deposits—Consent Order -eccccnecnecnnnnnnnnnmnmnnnn 192 


MARKET AGENCIES AT ForT WorTH STOCK YarpDs. P&S Doc. 
No. 445. Continuation of rates and charges—Extension of 
Piet ti Ce, i gsi scsssnsicsescsiccstssscessscsssacianeraceconcpeiteehdaceiccapsancnadaanetad 852 


MARKET AGENCIES AT ForT WorTH Stock Yarps. P&S Doc. 
No. 445. Modification of rates and charges—Effective date 


C0 CIO cnccecncieraenndaes sssintitptiaantentpaastesilaitaiaanioninecinipmmas.. | 
MARKET AGENCIES AT ForT WorRTH Stock Yarps. P&S Doc. 

No. 445. Request for correction of prior order granted...-.... 434 
MARKET AGENCIES AT KANSAS CITY STocK YarDs. P&S Doc. 

No. 311. Continuation of rates and Charges ~---s-vwsneumnnsnmine 13 
MARKET AGENCIES AT KANSAS CiTY STocK YARDS. P&S Doc. 

No. 811. Increase in rates and Charges ~-rwrcrccmccvcrenneeneennemennnenn 198 


MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 143. Continuation of rates and 
Charges—Effective date Of Order nccxccnernninnnnmmunnnnnmunmnmnmnh h2, 596 


MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 143. Modification of rates and 
CHART OH ainsi esinssensicssnsomimensetnicteirannnnrroninceventeatarmnetinncreneeeiinte 701 


MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Doc. No. 383 Authorization of assessments of new 


MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Doc. No. 388. Continuation of rates and charges~.....283, 764 


MARKET AGENCIES AT ST. LouIS NATIONAL STocK YARDs. P&S 
Doc. No. 383. Modification of rates and charges—Effective 





ashe CE ORE circsiscaicesrnren ernest . 858 
MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 

Doc. No. 534. Continuation of rates and charges... 26 
MARKET AGENCIES AT THE NEW ORLEANS STOCK YarDs. P&S 

Doc. No. 534. Modification and continuation of rates and 

CRIA cco eigenstates 525 


MARKET AGENCIES AT THE Sioux City Stock YARDs, SI0ux 
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City, Iowa. P&S Doc. No. 308. Continuation of rates and 
I aaa ae tence terrestres 187 


MARKET AGENCIES AT THE SIOUX CiTy STOCK YARDS, SIOUX 
City, Iowa. P&S Doc. No. 308. Modification of rates and 
charges 

MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLINOIS. 
P&S Doc. No. 402. Continuation of rates and charges 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLORADO. 
P&S Doc. No. 435. Modification of rates and charges ---- 


MARKET AGENCIES (THE) OPERATING AT THE NORTH SALT 
LAKE UNION Stock YarDs. P&S Doc. No. 457. Modification 
of rates and charges—Effective date of order 


MARKETING AGENCIES (THE) OPERATING AT THE NORTH SALT 
LAKE UNION Stock YarDs. P&S Doc. No. 457. Continuation 
of rates and charges 


MILLER, FRANCIS R., d/b/a KUENSTER LIVESTOCK COMMISSION 
ComMPANY. P&S Doc. No.2011. Cease and desist—Unfair, un- 
justly discriminatory and deceptive practices—False entries 
in reports and records—Failure to render reasonable serv- 
ices—Unjust preferences or advantages—Consent order... 


MITCHELL, C. A. P&S Doc. No. 1730. Termination of suspen- 
sion of registration 


NASHVILLE UNION Stock Yarps, INc. P&S Doc. No. 291. 
Continuation of rates and charges 


NIELSON, H. STANLEY. P&S Doc. No. 2010. Cease and desist 
Unfair, unjustly discriminatory, and deceptive practices— 
Ce ena Se a. ames hastadh ened tace ae ease 


O’BRIEN, FRANK W. P&S Doc. No. 1988. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
IT gi a a al cl alee Tania Saccicic 


O’Connor, MIKE v. Swirt & HENRY LIVE STOCK COMMISSION 
Co. P&S Doe. No. 1974. Dismissal—Failure to file opening 


RO cates spears et ashton oped ica ei sith 


THE PEORIA UNION Stock YarDs. Co. P&S Doc. No. 5. Con- 
tinuation of rates and charges 

Propucers LIVESTOCK COMMISSION COMPANY, INC. P&S Doc. 
No. 2001. Suspension of registration—Cease and desist— 
Violations of act—Unlawful use of funds—Operating busi- 
ness while insolvent—Operating business without furnishing 
GARR 4. Sete ee ee ee eee «= BG 

PUFFKE, JR., JOSEPH W. P&S Doc. No. 1968. Suspension of reg- 
istration—Cease and desist—Unfair, unjustly discrimina- 
tory, and deceptive practice—Obtaining false weights from 
weighmasters—False weighing of livestock—False scale 
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tickets—False entries in annual report and in accounts, 
SHRINES | UUKAR SUNN i ccscsscstscicsesiscsig sence gestae 5 
RIELLY, W. A. v. STEELE-SIMAN & COMPANY. P&S Doc. No. 
1963. Failure to deliver cattle—Failure to establish dam- 
ages—Custom—“Practice” side abet eel Ce tale aaa as 
RUSHVILLE LIVESTOCK COMMISSION COMPANY (M. E. RUTH 
AND EVAN MELONEY, PARTNERS, d/b/a). P&S Doc. No. 1981. 
Suspension of registration—Misuse of shippers’ proceeds— 
Insolvency—Cease and desist—Effect of failure to file an- 
swer or request oral hearing—Failure to file exceptions to 
hearing exancinier’s report: nnn . 
St. JosepH Stock YarpDs CoMPANY. P&S Doc. No. 298. 
Modification of rates and charges. 
St. Louis NATIONAL STOCKYARDS COMPANY. P&S Doc. No. 
1246. Increase in rates and charges ————_______ 
St. PAuL UNION STOCKYARDS COMPANY. P&S Doc. No. 1211. 
increase in rates and charcee 
SHIRLEY LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 
2002. Suspension of eens of Pan pro- 
Ceeds—Comsent Order -rrevnccrvorcrscrneen sieht Sats et a 
SIEGEL, SAMUEL L. P&S Doc. No. 1996. Dismissal—Death of 
WORD ON scrccinsccnnoe 
Sioux City Stock YarpDS CoMPANY. P&S Doc. No. 425. 
Continuation of rates and Charges ——— aaa nnnnnen a 
SorkKIN, Inc. (J. H.). P&S Doc. No. 2005. Motion to dismiss 
disciplinary complaint—Meeting of financial requirements. 
STEELE-SIMAN & COMPANY. P&S Doc. No. 1905. Isolated viola- 
tion not requiring issuance of cease and desist order -.--- 


STETLER, L. D. P&S Doc. No. 2015. Cease and desist—Altering 

scale ticket—Making false or misleading reports to clearor— 
Causing false or incorrect entries to be made in accounts or 
POCO —— EINE ING eisai cans Dea laienhantcacciataiaiainai 


UNION STOCK YARDS COMPANY OF OMAHA, (LTD.). P&S Doc. 
No. 344. Continuation of rates amd Charges. ccccnxccvweenmennennnenne 


Waters, JAMES A. P&S Doc. No. 1965. Suspension of registra- 
tion—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books and 
records—Annual TOI ic stesisrcnatesriencorensigenrtnemeemtoningererirsemtiocnin 


ZACHARY LIVESTOCK AUCTION (CAPITOL INDUSTRIES, INC.) v. 
W. H. HopGes aND CoMPANY. P&S Doc. No. 1954. Dismissal 
with prejudice—Stipulation of parties -nnnnncnnncecenencnnecncnenenennnnenene 


ZIMMERMAN, RALPH G. P&S Doc. No. 1976. Suspension of reg- 
istration—Cease and desist—Unfair and deceptive prac- 
tice—Issuing checks without sufficient funds in bank—Op- 
erating business while insolvent—Consent O1der-ciccnmcvcweennee - 
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ADAMS MARKETING COMPANY v. NATHAN GORDON. PACA Doc. 
No. 5833. Failure to pay purchase price—Default. 


Au Kaiser & Bros., INC., AND JARSON & ZERILLI COMPANY v. 
JACK KERSNER. PACA Doc. No. 5308. Liability for losses by 
joint account partner—Share of losses by joint account 
partner—Failure to pay balance of purchase price—Joint 
account partners tsi epigteclatel lotelietit 


AMERICAN LIME CORPORATION v. ROSARIO J. CONSOLO. PACA 
Doc. No. 5798. Failure to pay purchase price—Default._... 


ANDES FrRuIT & PRODUCE CorP. v. APOSTOLOS BANANA Co. 
PACA Doc. No. 5724. Failure to pay purchase price—De- 
fault—Accord and satisfaction—Burden of plea 


ARPEL MARKETING SERVICE, INC. v. BANANA SERVICE OF NEW 
HAVEN. PACA Doc. No. 5858. Reparation—Failure to pay 
TO I geese msn ene iaageacnataenslaaia ennai 


AUSTER COMPANY (THE) v. WESCO Foops CoMPANY. PACA 
Doc. No. 5480. Inadvertent use of extra fancy brand name 
as no ground for rejection of commodity—Contract of pur- 
chase and sale—Effect of failure to prove disputed term- 
Warranty of suitable shipping condition in f.o.b. shipping 
point sale of commodity in transit—Federal restricted in- 


spection at destination not controlling—Inadequacy of 
proof commodity was not in suitable shipping condition— 
Measure of damages resulting from rejection of commodity 
without reasonable cause 


AUSTER COMPANY (THE) v. WESCO Foops CoMpPpANy. PACA 
Doc. No. 5480. Dismissal of petition for reconsideration for 
failure to show error in prior order 


BAILEY, KENYON v. JOE B. Davis. PACA Doc. No. 5706. 
Failure to pay balance of purchase price—Default-———~—... 


BAILIN, SAM, v. L. J. DiNovo. PACA Doc. No. 5813. Rejec- 
tion of commodity without reasonable cause—Reparation 
based on loss upom resale—Def aul t——nnccneneee ene 


BANANA GROWERS AGENCY v. GILLILAND & COMPANY. PACA 
Doc. No. 5473. Joint account transaction—Failure to pay 
—Dismissal of part of complaint—Evidence—Failure to 
establish consignment—Contract of purchase and sale— 
Evidence—Proof of terms—Failure to prove modification 
of contract terms—Effect of failure to disprove profits re- 
sulting from joint account tranSactiOM --ncccnnmecmnnenmnneinmmumenennesnn 


BARNEY’S PRODUCE v. ALBERT HANDLER PRODUCE Co. PACA 
Doc. No. 5479. Evidence—When statements of parties con- 
flicting other evidence relied upon—Tender of commodity— 
Unlawful rejection by buyer—Damages 


BEARDEN, BuURRES v. WILLIAM S. HOLMES. PACA Doc. No. 
5671. Failure to pay purchase price—Default ~......-....-.... 
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BERKS-LEHIGH COOPERATIVE FRUIT GROWERS, INC., v. L. E. 
Myers. PACA Doc. No. 5784. Failure to pay purchase 
Price—DecLarralt anni 

BETTINGER Bros. v. MAYFAIR Propucts, INc. PACA Doc. No. 
5623. Failure to pay balance of purchase price—Default 


BLACK, PAUL v. C. H. SmitH. PACA Doc. No. 5776. Failure to 
pay balance of purchase prices—Default —————~— ~~ 


BROGDON, JAMES, ADMINISTRATOR OF THE ESTATE OF NORMAN 
Koury v. HALF Moon Fruit & Propuce Co. PACA Doc. No. 
5402. Purchase after inspection—Failure to pay balance 
of purchase price—Substitution of administrator as com- 
plainant—Effect of failure to secure license upon right 
£0: being GCHOI cn. 

BuTLerR & BROTHER (H. W.) v. S. D. MoNASH PRODUCE Com- 
PANY. PACA Doc. No. 5430. Contract of purchase and sale— 
Failure to pay purchase price—Evidence—Failure to estab- 
lish alleged consignment transaction—Mailing of letter— 
Presumption of receipt by addressee anna neen 


CALIFORNIA FRUIT EXCHANGE v. L. E. Myers. PACA Doc. No. 
5755. Failure to pay purchase prices—Default———~-.... 


CARL SUSSKIND, INC. v. J. SANSONE & Son. PACA Doc. No. 
5852. Reparation—Failure to pay purchase price 


CHAMPION CoMPANY (W. C.) v. L. E. Myers. PACA Doc. No. 
5757. Failure to pay purchase prices—Default 


CHASE & COMPANY v. NICK MUMPHREY. PACA Doc. No. 5787. 
Failure to pay purchase prices—Default -.- 


CHERRY RIVER FRUIT & PRODUCE v. COREY BROTHERS. PACA 
Doc. No. 5704. Failure to pay balance of purchase price— 
Inspection—Application of rule of caveat emptor to sale 
after inspection ~~~... eres 


CoLoRADO PoTATO GROWERS EXCHANGE v. N. S. Bonps. PACA 
Doc. No. 5680. Failure to pay purchase price—Default ~~. 


COLVILLE AND RENFRO v. SHELBY COUNTY FRUIT & PRODUCE 
ExcHANGE. PACA Doc. No. 5684. Failure to pay purchase 
pg) 


CoRTLEY FRosTED Foops, INc. v. Ecco PACKING Co. AND 
Ecco Frozen Foops Co. PACA Doc. No. 4935. Failure to 
pay amount of overcharges—Interpretation of conditions 
as to quality in contract of purchase and sale—Money ad- 
vanced when not recoverable as damages—Effect of lack 
of proof of necessity for dumping—Damayes—Proof of 
CN CE OIE ecciceeeseencenentrnenan entianteniannnpepe staan Ss 


CRISAFULLI, SAMUEL L. v. JAMES MASIELLO. PACA Doc. No. 
5510. Failure to pay balance of purchase price—Allowance 
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—Evidence—Failure to prove allowance in transaction— 
Verification—Failure to submit verified pleadings—Con- 
tract of purchase and sale—Novation—Breach of substi- 
tuted contract—Abrogation of original contract by allow- 
ance—Warranty—Inspection 

CURRITUCK EXCHANGE v. W. O. & H. A. BARNITZ. PACA Doc. 
No. 57638. Failure to pay balance of purchase price—Default 


CHAS. CUTTONE & Bros. v. MCBRIDE-LIGON PRODUCE Co. 
PACA Doc. No. 5440. Failure to pay in accordance with 
allowance agreement—F.0O.B. acceptance basis sale—Lack 
of right of rejection on arrival of COMMOG ity —em-enenneennee 


DAKOTA CHIEF SALES COMPANY v. L. E. Myers. PACA Doc. 
No. 5775. Failure to pay net proceeds realized from sale 
Of commodity on consignment—Default, -1ncccmcovonenmennensemuennnmsne 


DE BONA AND Biss v. B & L Propuce Company. PACA Doc. 
No. 5806. Failure to pay balance of purchase prices—Fail- 
ure to pay agreed price for baskets furnished in connection 
with. teandaction—Detault <2. 


DENVER VEGETABLE GARDENS v. RAGO PRODUCE COMPANY, 
Inc. PACA Doc. No. 5661. Failure to pay purchase price 
si a = 

DIVIN PRODUCE COMPANY v. RAY MCMINN Fruit Co. PACA 
Doc. No. 5499. Failure to pay purchase price—Evidence 
showing sale by sample—Evidence failing to show alleged 
breach of warranty or damages—Failure to submit evi- 
dence showing partial payment of purchase PriCe --.-------— 

Doc TREON PRoDUCE COMPANY v. NATHAN GORDON. PACA 
Doc. No. 5849. Reparation—Failure to pay balance of pur- 
chase price—Default 

DONALD, G. F. v. Busy BEE PropucE. PACA Doc. No. 5682. 
Failure to pay purchase aac etre ernest = 

EARL Byrp & COMPANY v. BURLESON’S INC. PACA Doc. No. 
5389. Principal and agent—Liability of principal for acts 
of agent having apparent aUthority —nnncenxeneerncnncnneneenenmenmemmnnma ee 

East Coast DISTRIBUTORS v. MARYLAND TOMATO PACKING Co. 
PACA Doc. No. 5845. Failure to pay balance of purchase 
Brice — Del att sisi sseincenrniemmnrtte 

EASTERN BROKERAGE Co. v. DoUAIHY & HAZZOURI Co. AND/OR 
A. J. Hazzourt & Bro. Co. AND HAZELTON BANANA Co. 
PACA Doc. No. 5555. Failure to pay purchase price —........ 

EASTERN PRODUCE DISTRIBUTORS, INC. PACA Doc. No. 5642. 
Revocation of license for repeated failures to pay for var- 
ious shipments of produce—Publication of facts—Default 


Ecco FrozeEN Foops Co. v. CoRTLEY FROSTED Foops, INc. 
AND Ries, Munoz & ANTUN Corp. PACA Doc. Nos. 4938 
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and 4939. Nominal damages—Failure to establish amount 
of damages—Rejection of commodity without reasonable 
cause—Contract of purchase and sale—Interpretation of 
aan: ett Ba NNR mannii ttisher 126 | 


Ecco PACKING COMPANY v. BARFIELD & COMPANY AND RIES, 
Munoz & ANTUN Corp. PACA Doc. No. 4972. Principal 
and agent—Liability of broker—Failure of broker to pay 
for loss sustained by seller—Measure of damages based on 
rejection of commodity through error of broker ———.. 99 












Ecco PACKING COMPANY v. BARFIELD & COMPANY AND RIES, 
Munoz & ANTUN Corp. PACA Doc. No. 4972. Stay order— 
Suspension of operation of prior order pending filing of 
petition for perience eeseempbaaiapaee se 221 


Ecco PACKING COMPANY v. BARFIELD & COMPANY AND RIES, 
Munoz & ANTUN CorP. PACA Doc. No. 4972. Dismissal— 
Prekthiony- Lert Peete Ri isis ects a 


Ecco PACKING COMPANY v. BRIGHTON FREEZER & LOCKER Co. 
AND Ries, Munoz & ANTUN Corp. PACA Doc. No. 4982. 
Principal and agent—Liability of broker—Failure of broker 
to pay for loss sustained by seller—Measure of damages 
based on rejection of commodity through error of broker 106 

















Ecco PACKING COMPANY v. BRIGHTON FREEZER & LOCKER Co. 
AND Ries, Munoz & ANTUN CorP. PACA Doc. No. 4982. 
Stay order—Suspension of operation of prior order pending 
filing of petition for reCONSiGEVatiON ~-icrerecmomemeieememmenentnmnnemmnennenne 221 


Ecco PACKING COMPANY v. BRIGHTON FREEZER & LOCKER Co., 


AND RIES, Munoz & ANTUN CorP. PACA Doc. No. 4982. 
Dismissal—Petition for reconsider artiorr.cccaccccceeconcseneessneneessenenenaen . 642 










Ecco PACKING Co. v. CORTLEY FROSTED Foops, INC. AND 
Ries, Munoz & ANTUN Corp. PACA Doc. Nos. 4936 and 
4937. Nominal damages—Failure to establish amount of 
damages—Rejection of commodity without reasonable cause 
—Contract of purchase and sale—Interpretation of condi- 
SROVI SB GEREN crete peti rgionctieteetrcneenenrines 112 










Ecco PACKING COMPANY v. FROZEN FooDS OF SYRACUSE, INC. 
AND Ries, Munoz & ANTUN CorP. PACA Doc. No. 4970. 
Principal and agent—Liability of broker—Failure of broker 
to pay for loss sustained by seller—Measure of damages 
based on rejection of commodity through error of broker 147 















Ecco PACKING COMPANY v. FROZEN FooDs OF SYRACUSE, INC. 
AND Ries, Munoz & ANTUN CorP. PACA Doc. No. 4970. 
Stay order—Suspension of operation of prior order pend- 
ing filing of petition for reCOMSider ation -1-ceccnecrcmecrnnonenenenmenenmne 222 








Ecco PACKING COMPANY v. FROZEN Foops OF SYRACUSE, INC. 
AND Ries, Munoz & ANTUN CorP. PACA Doc. No. 4970. 
Dismissal—Petition for recomsiderationececccccccovcvcronnncnsnneneinmnceeunene 
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Ecco PACKING COMPANY v. GOFF’S FROSTED FoopDs AND RIEs, 
Munoz & ANTUN Corp. PACA Doc. No. 4973. Rejection of 
commodity without reasonable cause—Refusal to accept— 
Presence of parties at hearing—lInapplicability of state 
statute of frauds to contract of purchase and sale under 
act—Failure to pay purchase price—Dismissal of com- 
Plaint against respondent-DrOoker -n.xccccnncceomemenneneriemnnensnenesnnen 


Ecco PACKING COMPANY v. GOFF’S FROSTED FooDS AND RIES, 
Munoz & ANTUN Corp. PACA Doc. No. 4973. Stay order— 
Suspension of operation of prior order pending financial 
NG ene cst ergata ia 

ECHOLS, P. L. v. SAM PETRO TOMATO Co. PACA Doc. No. 5803. 
Failure to pay balance of purchase price—Default-——...... 


EpGAR KLEINHANS COMPANY v. LATIMPEX INDUSTRIES, INC. 
PACA Doc. No. 5689. Failure to pay purchase price— 


DOE cccscicecicnnnscnsy cS oars ne pe aE 


EpGak KLEINHAUS COMPANY v. BECK-KASSEL (U.S.A.) INC. 
PACA Doc. No. 5841. Failure to pay purchase price—De- 


EFFRON BAKERY SUPPLY COMPANY v. JORY PACKING COM- 
PANY. PACA Doc. No. 5618. Dismissal—Settlement between 
parties snnbianatalbiiiiseianiapaniilagteigsialaiabiasi tiated dala tinal tatliliainadiitaiiataait asia 

ELGGREN & Sons Co. (A. J.) v. J. A. Woop Co. PACA Doc. No. 
5580. Failure to deliver in accordance with contract— 
Failure to reject within reasonable time—Failure to give 
notice of breach of contract within reasonable time—Suit- 
able shipping condition—Damages ---ccrccm-ven-cnnmmnenmeinnmmnemnmn 


ESTRELLA FRUIT SHIPPING CORPORATION v. JOHN HEATON. 
PACA Doc. No. 5670. Failure to pay balance of purchase 
UD ~nccnecosessisiventuicictinncintetiticabeiiaiidiaiaaiaingiiiidtiiainanniilliiataaaia 

ESTRELLA FRUIT SHIPPING CORPORATION v. MELMAN FRUIT 
Company. PACA Doc. No. 5428. Contract of purchase and 
sale—Effect of failure to make complaint on question of 
breach of contract—Breach of suitable shipping condition 
warranty—Effect of failure to prove abnormal deteriora- 
tion upon arrival of commodity at destination -—.—...... _— 


EVERGLADES GROWERS COOPERATIVE v. CAROLINA PRODUCE CoM- 
PANY. PACA Doc. No. 5676. Failure to pay — price 
jc UNI MIMENOD can iieci itesnttei ana ieciaah ccaatntahcancleaasaliasi 

FAIRALA PRODUCE COMPANY v. CLAUD Pope. PACA Doc. No. 
5665. Failure to pay purchase price—Default nnccncnccnccncun 

FELKINS, MARTIN v. MorRIS ORENSTEIN. PACA Doc. No. 5549. 
Failure to pay balance of purchase price—Inspection— 
Suitable shipping condition ———~—~—— 


FisHER FarMs, INC. v. HIGGINS PorATO COMPANY. PACA 
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Doc. No. 5321. Failure to pay balance of purchase price— 
Suitable shipping condition—Evidence—Burden of proof as 
to abnormal deterioration of commodity 


FISHER, R. v. S. M. FLICKINGER Co., Inc. PACA Doc. No. 5747. 
Failure to pay purchase price—Def aut -nnnccccccccnenncnneneneuessnnenne 


FLAAT FarM PRODUCE, INC. v. CARL NiBECK. PACA Doc. No. 
5693. Failure to pay purchase price—Default——————___... 


FLORIDA CITRUS EXCHANGE v. L. E. Myers. PACA Doc. No. 
5756. Failure to pay purchase prices—Default 

FRANK KENWORTHY COMPANY v. CECIL RAMSEY AND/OR SAM 
PEeTRO TOMATO CoMPANY. PACA Doc. No. 5814. Failure to 
Sh WCU IC —— LNG accretions 


FRUIT COMPANY (T & T) v. M. D. Lovette & Son. PACA 
Doc. No. 5836. Failure to pay purchase price—Default 


GARIBALDI & CUNEO v. ERNEST E. FADLER COMPANY. PACA 
Doc. No. 5406. Failure to pay purchase price—Defenses 
without merit—Evidence—Terms of sale f.o.b. only—Stat 
ute of limitations—Time for filing complaint under act— 
Practice and pleading—Variance between allegations and 
evidence — Administrative law — Pleading and evidence — 
Contract of purchase and sale—Distinction between written 


contract and written evidence of oral contract—Inapplica- 
bility of Missouri statute of frauds under act—Principal 
and agent—Undisclosed principal as real Party --x1n-x-2ocecneeee 


GARIBALDI & CUNEO v. ERNEST E. FADLER COMPANY. PACA 
Doc. No. 5406. Petition for reconsideration and rehearing 
dismissed for failure to show error 


GENERAL POTATO AND ONION DISTRIBUTORS, LTD. v. Doc TREON 
PropucE CoMPANY. PACA Doc. No. 5835. Failure to pay 
purchase price—Defaulé 

GERRARD COMPANY (THE S. A.) v. J. E. NELSON & Sons. 
PACA Doc. No. 5265. Stay order—Suspension of operation 
of prior order pending extension of time within which to 
file petition ie nn diss ciceernn ticles ltabdbntacanets 


GILLARDE COMPANY (L.) v. FRANKENTHAL Co., INc. PACA 
Doc. No. 5890. Prior order amended on reconsideration — 
When interest not allowable on full purchase price—Re- 
fusal to accept tender 


GOLDEN WEST PACKING COMPANY v. J. R. SALES COMPANY. 
PACA Doc. No. 5736. Failure to pay balance of purchase 
price—Default—When price of crates a proper item for 
allowance —~ 

GOLDMAN Foops, INc. v. ED Moore. PACA Doc. No. 5810. Fail- 
ure to accept and pay for commodity purchased—Damages— 
Default 
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GROWERS EXCHANGE v. NATHAN GORDON. PACA Doe. No. 5817. 
Failure to pay balance of purchase prices—Default..... 817 


GRAMLING MARKETING COMPANY v. EASTERN PRODUCE DIs- 
TRIBUTORS, INc. PACA Doc. No. 5691. Failure to pay pur- 
chase prices—Rejection without reasonable cause—Default 


HALLWOOD PRODUCE Co., v. JOSEPH L. GAUTIER. PACA Doc. 
No. 5705. Failure to pay balance of purchase price—Default 


HANSEN, W. L. v. S & J DistRIBuTING Co., INc. PACA Doc. 
No. 5782. Failure to pay balance of purchase price—Default 


HAROLD H. KASTNER COMPANY v. M. D. LOVETTE & SON. PACA 
Doc. No. 5816. Failure to pay balance of purchase prices— 
NN casa aan gt cea gsi erase cinaseiieon megheiaeeieg 


HARSHFIELD BROTHERS v. WEST FRANKFURT PRODUCE COM- 
PANY. PACA Doc. No. 5719. Failure to pay purchase price 
aT a 


Hay, J. BRYAN v. MILO F. YOXTHEIMER. PACA Doc. No. 5588. 
Failure to pay Purchase Price ~xncrccccecenennnn-ennnmensemensenenen i 


HELMS PoTATO COMPANY v. RAGO PRODUCE COMPANY, INC. 
PACA Doc. No. 5658. Failure to pay balance of yee 
GU ts ieee elon ieep clot 


HicciIns Potato Co. v. HOWARD WHOLESALE Co., INc. PACA 
Doc. No. 5663. cased of See without reasonable 
PIII. ._cc:ssncchsesisscasesh tauptsidiianstosenceesinieesinsstenhigioivearestinebaagieihemapeniipiiiaidiaastiaiaioatanccteanieinstiommeniamanaghenaieatiinaiens 


H1-Moor FARM v. CLIFFORD H. SMITH. PACA Doc. No. 5753. 
Failure to pay balance of purchase price—Default.............. 


HOLLYWOOD PRODUCE EXCHANGE, INC. v. ROSENBAUM WHOLE- 
SALE FrRuIT & Propuce. PACA Doc. No. 5770. Failure to pay 
purchase prices—Defau]t anna aneacnnncceenevnneneee ec its 


Hurr, O. D., JR. v. LEE PropucE Co. PACA Doc. No. 5662. 
Failure to pay purchase price—Default 


Hurr, O. D., JR. v. LEE Propuce Co. PACA Doc. No. 5597. 
Contract of purchase and sale—Suitable shipping condition 
warranty—Effect of price adjustment after inspection of 
commodity—Rejection without reasonable cause—Dam- 
ages—F.0.B. sale—Effect of price adjustment after inspec- 
tion of commodity upon contract of purchase and sale .... 


INDIANAPOLIS FRUIT COMPANY v. GUINN. & Sons. PACA Doc. 
No. 5751. Failure to pay balance of purchase prices—Default 
ISLAND G.L.F. TRADING Coop., INC. v. FRANCIS COLLINS. 
PACA Doc. No. 5674. Failure to pay purchase price— 
TN assis cect lannicnenntalaiagi nia idiion Stennmeee 
IsLAND G.L.F. TRADING COOPERATIVE, INC. v. JOSEPH L. 
Gautier. PACA Doc. No. 5725. Failure to pay balance of 
purchase price—Default ——___________ 
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Jack RitEy & ComMPANY v. Max H. BRONSTEIN, CAVALIER 
BRANDS, INC., AND SINGER & Poston. PACA Doc. No. 5511. 
Rejection of commodity without reasonable cause—Counter- 
claiim—Damages ———__$______—__—$___$_ 175 










JAMES & BUCKLEY v. HECHT PRoDUCE CoMPANY. PACA Doc. 
No. 5251. Expression of opinion as not constituting war- 
ranty—Evidence establishing lack of suitable shipping 
condition—Rejection not without reasonable cause—Evi- 
dence establishing suitable shipping condition—Rejection 
of commodity without reasonable cause—Damages 








JAMES, R. G. v. ASTENGO BROTHERS. PACA Doc. No. 5675. 
Failure to pay purchase price—Default -nncxccccccnncnenenennenmen 162 






JOHN C. LESTER COMPANY v. VICTORY DISTRIBUTING COMPANY, 
INc., and/or STEEL City Fruit CoMPpANy, INc. PACA Doc. 
No. 5445. Failure to pay balance of purchase price—Default 
—Principal and agent—Liability of undisclosed principal 

on contracts made by authorized agent—Agent of undis- 

closed principal party to contract—Liability of undisclosed 
principal to third party—Practice and procedure—Joinder 
of principal and agent in PACA proceedings is permis- 
sible—Shipping point certification superseded by appeal in- 
spection—Notice of rejection, what constitutes—Effect of 
acceptance—Measure of damages for breach of warranty— 
Remedy—Election of party to be held liable —. 


















JOHN C. Moritz COMPANY v. WEINTER PRODUCE COMPANY, 
Inc. PACA Doc. No. 5741. Failure to pay balance of pur- 
CRASRSO, POV ACC— ATI a rps 534 






JOHN JACOBS FARMS v. RAGO ProDUCE CoMPANY, INC. PACA 
Doc. No. 5688. Failure to pay purchase price—Default.—. 










JoNEs & CoMPANY (S. M.) v. GALLINI PRODUCE COMPANY. 
PACA Doc. No. 5746. Produce warranted as certain per- 
centage of U. S. grade—Basis for determining good delivery 
thereof—New agreement between parties after arrival as 
constituting waiver of seller’s breach of warranty—Failure 
to promptly pay adjusted purchase price—Delivery of pro- 
duce failing to meet contract specifications—Tolerance— 
enone cena tenet eictepceomctieac lie eam ia Sims» e 













JOSEPH FISHER & SONS v. SONNY PropuUCcE. PACA Doc. No. 
5681. Failure to pay purchase price—Default.—— 










JusTICE, INc. (R. J.), v. JOSEPH L. GAUTIER. PACA Doc. No. 
5710. Failure to pay purchase price—Default————___ 









Kansas City StTocK COMPANY v. CASE PACKING COMPANY. 
PACA Doc. No. 4993. Dismissal—Petition for reconsidera- 
tion or rehearing siiiniaesicdes 
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KECK PRODUCE COMPANY v. L. E. Myers. PACA Doc. No. 5773 
Failure to pay purchase price—Default 


KILLMON COMPANY (THE) v. JOSEPH L. GAUTIER. PACA Doc. 
No. 5779. Failure to pay balance of purchase price—Default 


KOELLER ORCHARDS (M.A.) v. F. W. Frazier, Sr. PACA Doc. 
No. 5843. Reparation—Failure to pay purchase price and 
trucking expenses—Default ~..... 








LA ROSA AND Ray v. ELIENE LINDSAY FRUIT COMPANY, 
AND/OR SUN GLO FRUIT AND PRODUCE COMPANY, AND/OR 
SuN VALLEY GRAPE DISTRIBUTORS. PACA Doc. No. 5011. 
Election of remedies—Reparation proceeding to recover 
damages for failure to deliver commodity—Principal and 
agent—Ratification of contract by principal—Partially dis- 
closed principal—Rights of third party against undisclosed 
principal—Measure of damages for failure to deliver com- 


a eee rls nlp rane dasicelahipae iene 


LA ROSA AND Ray v. ELIENE LINDSAY FRUIT AND PRODUCE 
COMPANY AND/OR SUN GLO FRUIT AND PRODUCE COMPANY, 
AND/OR SUN VALLEY GRAPE DISTRIBUTORS. PACA Doc. No. 
5011. Reparation order entered against respondent elected 
by complainant to hold liable in damages -~cccmcinnennmunnoenneet 


LA Rosa AND Ray v. ELIENE LINDSAY FRUIT COMPANY AND/ 
or SUN GLO FRUIT AND PRODUCE COMPANY, AND/OR SUN 
VALLEY GRAPE DistRiBpuTORS. PACA Doc. No. 5011. Order 
extending time for payment Of reparationeeecexceceeeeewrenccnccnnernnnen 


LEO YOUNG, INC. v. MoRRIS TABENKEN. PACA Doc. No. 5822. 
Failure of seller to pay allowance—Defaullt n-cccceccennnnnenine 


LEwis PropucE CoMPANY. PACA Doc. No. 5504. Licenses— 
Suspension of license held in abeyance—Failure to pay for 
shipments— Bankruptcy — Evidence— Transactions consti- 
tuting consignments, not purchases and sales... 


LONG ISLAND PropUCE & FERTILIZER Co., INC. v. WARNOCK- 
CALHOUN, INc. PACA Doc. No. 5607. Rejection of commod- 
BE — RU AG SIR IND oni rrecrcpices teenporn errnesicnins 


LORMAND, WILLIE v. MELMAN FRuIT CoMPANY. PACA Doc. 
No. 5708. Failure to pay purchase price—Default——.-.-» 


Louis L. Jacos, INc. v. BRADFoRD Fruit & Propuce Co. PACA 
Doc. No. 5846. Failure to pay balance of purchase price— 


IT ad ki pankcen tad cacahenetia rip aianieinlaetieaseieabseiatadimmaaiaabioeaidsitididimeciiniaiae 


Louis L. Jacos, INc. v. MICANDY & ComPANY. PACA Doc. No. 
5554. Reparation—Failure to pay purchase price ~-ccrccnccem 


McCusBIn & CoMPANY (H.W.) v. Jor’s ROADSIDE MARKET. 
PACA Doc. No. 5850. Failure to pay balance of purchase 
price—Default atinnapeineanineaasiietaig tiie i lant anibbittelcemies 
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Masry Propuce COMPANY v. A. AND A. PRODUCE COMPANY. 
PACA Doc. No. 5861. Failure to pay purchase prices... 


MALONEY, THOMAs J. v. CASE Fruit COMPANY. PACA Doc. No. 
5731. Rejection without reasonable cause—Default——— 


MANNY COHEN COMPANY v. FEeLIx RHYMES, INC. PACA Doc. 
No. 5819. Denial of motion to dismiss—Contracts of pur- 
chase and sale—Purchase price equivalent to reasonable 
value of produce—Evidence—Failure to establish agree- 
ment as to purchase price—Failure to establish reasonable 
Waltre- of prod tne ain 


MANNY COHEN COMPANY v. FELIx RHYMES, INc. PACA Doc. 
No. 5819. Stay order—Prior order stayed pending filing of 
TOCACROND SEK TOUMIERRMCM GROEN ccc sie cccrctipsceeineieieiole 


MANNY COHEN COMPANY v. FELIX RHYMES, INC. PACA Doc. 


No. 5319. Dismissal of petition for reconsideration and 
reopening for failure to SHOW CLLOr ---nncvcmcnenneermemenmsentienenmnentnnentnin 


MARKET PLACE PRODUCE Co. v. RAYMOND LAVERGNE PRODUCE 
ComMPpANyY. PACA Doc. No. 5758. Failure to pay balance of 
purchase price—Defarlt ~--nxccccmnneecncnnenrrneeenreemnnmeemeneeen 








MARTIN SWEET POTATO COMPANY v. NATHAN GorDON. PACA 
Doc. No. 5823. Failure to remit balance of proceeds from 
consignment sales—Default. ——.———_________.__.-- 


MAYERs, MAx v. J. E. NELSON & SONS. PACA Doc. No. 5488. 
Procedure—Alleged improper party respondent—Conduct of 
party to proceeding as creating estoppel—Estoppel, arises 
when—Intent to deceive or mislead not a necessary element 
—Purchase after inspection—No implied warranty arises 
—New contract after purchase—Agreement to sell for ac- 
count of another without deducting COMMISSION -.ccccncmneenennem 


MELMAN FRUIT COMPANY v. TROPICAL FRUIT COMPANY. PACA 
Doc. No. 5190. Failure to “— proper banana messenger 
SION, oc incussiissinascaginnatbinipmehpiraratinisiacetipuaetietemssicagssa ial al eanillidinD, hla EEN, ccsuiiscis 


MENDELSON-ZELLER COMPANY v. M. D. LOVETTE & Son. PACA 
Doc. No. 5815. Failure to pay purchase price—Default......... 


MICHAELS PRODUCE v. B. GIAMBRONE & COMPANY. PACA Doc. 
No. 5701. Failure to pay balance of purchase price— 


DhePartlh ccc Ghcenatnseecissi sass cenit tecnica etihinennan 


MIDLAND PRODUCE COMPANY v. GALLINI PRODUCE COMPANY. 
PACA Doc. No. 5718. Failure to pay balance of purchase 
price—Default — i at EL 








MIDLAND PRODUCE COMPANY v. L. E. Myers. PACA Doc. No. 
5774. Failure to pay balance of purchase prices—Default 


Moore, THOMAS E. v. BONDI CELERY Co. PACA Doc. No. 
6714. Failure to pay balance of purchase price—Default— 
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Principal and agent—Undisclosed principal as interested 
party to file complaint nnn §— BBD 


MurRLAs BROTHERS COMPANY v. JACK KERZNER. PACA Doc. 
No. 5780. Failure to pay balance of purchase price—Default 489 


Myers, LEONARD E. PACA Doc. No. 5761. Revocation of li- 
cense—Repeated and flagrant violations of act—Default-. 785 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ECONOMY WHOLE-. 
SALE GROCERY Co., INC. PACA Doc. No. 5477. Rejection of 
commodity without reasonable cause—Memorandum of 
sale—Evidence of oral contract—Parol evidence—Express 
warranty defined in Section 12 of Uniform Sales Act— 
Express warranty—Evidence—Delivered sale—Meaning of 
contract terms of delivered sale—Effect of failing to make 
gupppeen] Anime th ry niin eeenerente 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ECONOMY WHOLE- 
SALE Grocery Co., INc. PACA Doc. No. 5477. Dismissal of 
petition for reconsideration for failure to show error 


NATIONAL Propuce DistrisuTors, INC. v. JOHN HEATON. 
PACA Doc. No. 5569. Failure to pay purchase price— 
Failure to prove damages resulting from alleged breach of 
warranty—Damages—Effect of acceptance of commodity— 
Liability for purchase price—Breach of contract —......- 


NATIONAL PRODUCE DisTRIBUTORS, INC., et al. v. SAM BAILIN. 
PACA Doe. Nos. 5816 & 5317. Failure to deliver commodity 
on date agreed upon—Damages—lInterpretation of con- 
tract terms—“‘On or about May 15th” and “earlier than 
Py DD EE Pa tari nignegicinpnnelliniitrs 

NEWBERN GROVES v. MERIDIAN BANANA COMPANY... PACA 
Doc. No. 5655. Failure to pay balance of purchase price— 
a kt a Eocene 

OCEANO PACKING COMPANY v. GALLINI PRODUCE COMPANY. 
PACA Doc. No. 5819. Failure to pay aoe price and 
protest rac aera a actus aa A Mas atta 

OLSEN AND STRATFORD v. J. R. SALES COMPANY. PACA Doc. 
No. 5709. Failure to pay purchase price—Default 

PAINTER PRODUCE EXCHANGE CORPORATION v. SHELBY COUNTY 
Fruit & VEGETABLE EXCHANGE. PACA Doc. No. 5808. Fail- 
ure to pay balance of purchase price—Default.——.... te 


Parker, A. E. v. NATHAN GORDON. PACA Doc. No. 5856. Fail- 
ureite pay pupciese price Le... 

PATRICK, Byrp L. v. W. A. WILSON CoMPANY. PACA Doc. 
No. 5752. Failure to pay purchase price—Default ~ 

Paut A. Mosestian & SON, INC. v. GALLINI PRoDUCE Com- 
PANY. PACA Doc. No. 5794. Failure to pay purchase price— 
Teh cual nines neneeneenenrereienenencinnnre 
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PHIL Peck CoMPANY, INC. v. BUSTER J. ScoFERO. PACA Doc. 
No. 5718. Failure to pay purchase price—Default —— 371 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. F'LOR- 
IDA TOMATO DistTRIBUTORS. PACA Doc. No. 5799. Failure to 
pay purchase prices—Default ~~... ee 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
JOHN MareELLA. PACA Doc. No. 5711. Failure to pay pur- 
clided «pritea-betaalt: secs eee 


PLUMMER, WATSON A. v. FRANK CLENDANIEL, INC. PACA 
Doc. No. 5582. Failure to remit balance of proceeds for 
tomatoes sold on consignment—Dismissal of counterclaim— 
Jurisdiction—Tormato plants naa nxnnnnemnee nner a 


R. C. PopE FARMS v. NATHAN GORDON. PACA Doc. No. 5792. 
Failure to pay purchase price 

RALPH VARCHETTO & COMPANY v. POLETTO’S MARKET. PACA 
Doc. No. 5592. Failure to pay balance of purchase price— 
Evidence 

REIMER, Harry H. v. C. G. DAsH, JR. PACA Doc. 5771. Failure 
to pay balance of purchase price—Defar]t a annnnnenecennnnnnnem 


C. H. REISNER v. CHAGRA PRODUCE COMPANY. PACA Doc. No. 
5860. Failure to pay balance of purchase prices 


Rex D. MATHEWS & COMPANY v. AMERICAN PRODUCE CoM- 
PANY. PACA Doc. No. 5820. Failure to pay purchase price— 
NINE 5 sa. cschssdiocsinsin stele civiasoagiiadhe Seipintatbtegeclbascatiotpeoneesieiasantesieabviatesatesad taal adacrtaiee " 


ROBERSON ORCHARDS v. CHESTER FRANZELL & COMPANY. PACA 
Doc. No. 5521. Failure to pay balance of purchase price— 
Failure to prove express warranty—Abnormal transpor- 
tation service and conditions—Failure to prove net pro- 
ceeds accepted in full settlement nnn cece eneeeennnneenmen 


ROSELANE ORCHARDS v. M. C. LoveTTE & Sons. PACA Doe. 
No. 5870. Failure to pay purchase prices—Default 


ROTHSTEIN & Sons (H.) v. MAIN Estates. PACA Doc. No. 
5568. Transaction constituting interstate commerce—Evi- 
dence—Effect of veracity of witness upon reviewing body— 
Failure to pay balance of purchase price 


RUSKIN VEGETABLE DISTRIBUTORS, INC. v. MARYLAND TOMATO 
PackING CoMPANY. PACA Doc. No. 5834. Failure to pay 
balance of purchase price—Default 


SALEs ComPpANY (J. R.). PACA Doc. No. 5754. Revocation of 
license—Repeated and flagrant violations Of Act -nnx1cccccccn-uu 


SANTA Maria Distriputors, INC. v. GALLINI PRODUCE CoM- 
PANY. PACA Doc. No. 5769. Failure to pay purchase price— 
De ca cececiscenitriessec naa ease ineitcneaerhasaasc eel tbiaindhiniieailsapite 713 
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ScHUMAN Co. (THE) v. SIMON SiEGEL Co. PACA Doc. No. 
4956. Rejection of commodity without reasonable cause— 
Evidence showing celery of type ordered—Damages ~~. 227 


SCHWAEGLER Co., INc. (THE) v. C. G. DasH. PACA Doc. No. 
5702. Failure to pay brokerage—Default—.—-_____ 


ScHWARTZ, ARTHUR v. KaPoLA SALES COMPANY. PACA Doc. 
No. 5277. Failure to pay original contract purchase price— 
Damages—Effect of acceptance of commodity on recovery 
of contract purchase price—Effect of breach of warranty 
of suitable shipping condition on recovery of contract pur- 
chase price—Damages—Diminution of amount due—Fail- 
ure to prove novation—Measure of damages for breach of 
express or implied warranty ————————_____---..-...._ 4} 


346 





Scostick BrotHers, Inc. PACA Doc. No. 5638. Licenses— 
Denial of application for license to engage in business of 
commission merchant, dealer, or broker—Failure to accept 


produce—Engaging in business without valid license 299 





SERVICE DISTRIBUTING Co. v. GEORGIA TENNESSEE PRODUCE 
Co., Inc. PACA Doc. No. 5537. Defense of negligence in 
selecting carrier—Failure to pay balance of purchase 
price—Evidence—Failure to establish new contract after 


purchase and sale—Failure to sustain burden of proof 449 





SERVICE DISTRIBUTING COMPANY v. VERLIN & Sons. PACA 
Doc. No. 5726. Failure to pay balance of purchase price— 
aE sicaitcciiieenniciennarnemeinsniniainatasisatiaaiaicilaa aia Fel 


SHAPIRO AND COMPANY (J.) v. LESTER FRANKENTHAL COM- 
PANY. PACA Doc. No. 5821. Failure to pay balance of 
deficit incurred on sale of vegetables handled on consign- 
wth cE diincst inchs ncimeiniksionipiiibip tains L1OOE 


SHIMEK, EDWARD D. v. BROWN’Ss WHOLESALE COMPANY. PACA 
Doc. No. 5766. Failure to pay purchase price—Default .... 641 


SIMON SIEGEL Co. v. LA Rosa Distrisutors. PACA Doc. No. 
5080. Recission—Liability under original contract—New 
contract—Sufficiency of consideration—Bona fide disputed 
claim—Duty to use reasonable diligence and care in dis- 
posal of shipment, and tender net proceeds—Evidence ...... 238 


SImoN SIEGEL Co. v. LARosa Distrisutors. PACA Doc. No. 
5080. Amendment—Original order amended on point of ex- 
istence of agency—Dismissal of petition for reconsideration 
for failure to show error in prior order 


Srmmon SIEGEL Co. v. RitTeR-LOWN Co. PACA Doc. No. 4949. 
Rejection of commodity without reasonable cause— Evi- 
dence showing celery of type ordered—Damages ----cccccxnnn. 232 


838 








Summon SIEGEL Co. v. Ritrer-LOwn Co. PACA Doe. No. 4949. 
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Dismissal of petition for reconsideration for failure to 
show error in prior order 


SIMON SIEGEL Co v. RiTTER-LOWN Co. PACA Doc. No. 4949. 
Stay order—Prior order stayed pending settlement of 
controversy connotea teamchinachtcsinhiiipeaemeian 


SIMON SIEGEL Co. v. RITTER-LOWN Co. PACA Doc. No. 4949. 
Request for extension of time for payment of reparation, 
granted nie alaeelbettehicltniamneabtipeseentstoen 





SIMON SIEGEL Co. v. H. RUBENSTEIN. PACA Doc. No. 4917. 
Failure to pay one-half of joint account loss—Evidence— 
Facts showing existence of joint account—Lack of jurisdic- 
tion over subject matter—Facts showing money advanced 
by complainant 


SIMPLOT WESTERN IDAHO PropucB, INC. v. DALLAS PRODUCE 
Co., AND/OR HAIRSTON Propuce Co. PACA Doc. No. 5624. 
Effect of rejection of potatoes based on excessive skinning, 
ete. and “not being what was bought”—Rejection without 
reasonable cause—Shipment one day later than date shown 
on broker’s memorandum of sale—Sufficient compliance with 
contract—Contract calling for Idaho potatoes—Shipment 
from Jamieson, Oregon, as being substantial compliance 


SNAKE RIVER FARMS v. STERLING H. NELSON COMPANY. PACA 
Doc. No. 5500. Failure to pay balance of purchase price— 
Liability for purchase price by reason of acceptance of com- 
modity—Measure of damages for breach of warranty— 
Burden of proof as to values—Counterclaim—Dismissal— 
Failure to introduce evidence of contract terms - 


SNIVELY GROVES, INC. v. SPRADLIN FRUIT COMPANY. PACA 
Doc. No. 5838. Failure to pay balance of purchase price— 
I cacti sca cenncenesnccncasieneeahsadiontahatnigdion 





SNIVELY GROVES, INC. v. GARZA PropucE. PACA Doc. No. 
5847. Failure to pay balance of purchase price—Default 


SouTH JERSEY PRODUCE COOPERATIVE Assoc., INC. v. FLORIDA 
ToMATO DistripuTors. PACA Doc. No. 5848. Failure to pay 
purchase price—Default ee 


Stein & Son (J.) v. Rivers Propuce. PACA Doc. No. 5796. 
Failure to pay balance of purchase prices—Default—... 


TINNEY PropucE v. A & A PRODUCE COMPANY. PACA Doc. 
No. 5858. Failure to pay balance of purchase price... 


Torn & Son (L.) v. L. B. COLE Propuce. PACA Doc. No. 5759. 
Failure to pay purchase price—Default——————___._. 


TropicaL Fruit Company (S. A.) v. JOHN HEATON. PACA 
Doc. No. 5673. Failure to pay purchase prices.—-.___,__-__ 
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UNION APPLE COMPANY, INC. v. V. W. BALLARD. PACA Doc. 
No. 5866. Failure to pay balance of purchase prices. oe 


UNITED FARMS COMPANY v. GALLINI PRODUCE COMPANY. PACA 
Doc. No. 5797. Failure to pay net proceeds from sale of let- 
tuce sold for complainant’s account—Failure to pay pur- 
chase prices—Default ——.—- wih cpt stake ston 


VALE Mayes & CoMPANY v. JOHN HEATON. PACA Doc. No. 
5616. Evidence—Failure to establish breach of contract— 
Failure to pay purchase price—_______. 


VERNA ComMPANY (A. L.) v. J. SANSONE & Son. PACA Doc. 
No. 5832. Failure to pay purchase price—Default ——~ 


Vito Fruit CoMPANY, INC. v. J. W. TRAMMELL WHOLESALE 
Propuce. PACA Doc. No. 5859. Failure to pay purchase 


peltes ..56- ee eee baad aoe 


Want & CoMPANyY v. LEwIs D. GOLDSTEIN FRUIT & PRODUCE 
CORPORATION. PACA Doc. No. 5465. Failure to pay purchase 
price—Failure to establish breach of warranty of suitable 
shipping condition—Irregularities of depositions—Principal 
and agent—Authority of agent to purchase—Ratification 
of accounts of agent—Suitable shipping condition—De- 
cay—Abnormal deterioration of commodity—Proof of 


warranty of merchantability—Breach of warranty of suit- 
able shipping condition—Damages 


Wau. & ComMPANY v. LEWIS D. GOLDSTEIN FRUIT & PRODUCE 
CoRPORATION. PACA Doc. No. 5465. Dismissal of petition 
for reconsideration for failure to show error in prior order 


WALLACE FruIT & VEGETABLE COMPANY v. L. E. MYERs. 
PACA Doc. No. 5727. Failure to pay balance of purchase 
price—Default — clei ili ania 


WALTER Hotm & CoMPANY v. RAGO PRODUCE COMPANY, INC. 
PACA Doc. No. 5664. Failure to pay balance of purchase 
Dice — Dect inane 


WATKINS & WILSON PRODUCE v. NATHAN GoRDON. PACA Doc. 
No. 5871. Failure to pay purchase prices—Default................ 5 


WATSONVILLE EXCHANGE, INC. v. AMERICAN PRODUCE CoM- 
PANY. PACA Doc. No. 5868. Failure to pay balance of pur- 
I BERRI cndiercrnistinninnerrtenngunimmmamnmniemiemnas 


West FRANKFORT PropDUCE COMPANY, EARL RILEY BURTON. 
PACA Doc. No. 5707. Revocation of license—Repeated and 
fieirratt VIOINTACRE ee 

WituiAM R. HEpDBERG, INC. v. EDISON VEGETABLE GROWERS, 


Inc. PACA Doc. No. 5886. Dismissal of petition for recon- 
sideration for failure to show error in prior order—Dis- 


Page 


1193 


1179 
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missal of petition for rehearing for failure to introduce evi- 
dence in original proceedimngy naa nnencanxeeceeeeeneeenenmnnennenemennennen 68 


Y-E oF Boston, INC. v. FANEUIL FRUIT ExCHANGE, INC. 
PACA Doc. No. 5529. Failure to pay purchase price—Pur- 
chase with opportunity to inspect—Mere inspection of 
sample as not constituting sale by sample—Warranties— 
Failure to sustain burden of proof as to existence of express 
warranty—Sales talk—Failure to prove parties entered 
into open price contract ——~—~~— nicpeinececpenmcagaegginans 


PACA Doc. No. 4951. Dismissal of petition for reconsidera- 
tion for failure to show error in prior order—Recoupment 
not barred by statute of limitations—Practice and pleading 
—Failure to plead recoupment because of mistake—Breach 
of contract—Buyer’s right to damages not waived by re- 
Jectconn in F.coDe.. cele mance eerresereminnmeennenne 


PACA Doc. No. 4951. Dismissal—Petition for reconsideration 


PACA Doc. No. 4971. Dismissal of complaint for failure to 
meet contract requirements—Rejection of commodity not 
without: vesecsiehls ‘Gente: icc hee 


PACA Doc. No. 4973. Vacation of stay order — 


PACA Doc. No. 4983. Dismissal—Evidence—Good faith— 
Pailure. of proof of damages ———.. ” 


PACA Doc. No. 5014. Dismissal—Evidence—Failure to estab- 
lish breach of duty—Acting promptly and diligently in 
notifying complainant of true name of buyer of shipment 


PACA Doc. No. 5244. Dismissal—Rejection with reasonable 
cause—Evidence—Lack of suitable shipping condition ——. 


PACA Doc. No. 5261. F.0.B. acceptance—Warranty of suit- 
able shipping condition—Sale by description—Warranty of 
suitable shipping condition—Sale after inspection only of 
general run by buyer as not constituting purchase after 
inspection — Abnormal transportation service — Effect on 
warranty of suitable shipping condition—Dismissal 


PACA Doc. No. 5265. Contract of purchase and sale—Con- 
struction of term sale at market price—Dismissal—Failure 
to invoice at agreed price sufficient ground for rejection of 
commodity sencilla acento cil 


PACA Doc. No. 5265. Dismissal of petition for reconsideration 


PACA Doc. No. 5292. Dismissal—Suitable shipping condi- 
tion—Failure to prove abnormal deterioration of commodi- 
ty—Stipulation of parties—Joint account—Counterclaim— 
Breach of warranty of suitable shipping condition—Abnor- 
mal deterioration—Failure to give timely notice of claim 
for damages 
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PACA Doc. No. 5414, Examination of shipment—Liability 
for failure to make — iii itn §=—114G 


PACA Doc. No. 5416. Dismissal—Payment for protection 
BODINE ORR eminent etintiia tinea eiiamncn 8 8 FEE 
PACA Doe. No. 5439. Rejection of commodity without reason- 
able cause—Failure to deliver oranges suitable for storage 
—Dismissal of complaint and counterclaim — Failure to 
PLOVE CAMAGECS ne nnnnnnnennenn amas 


PACA Doc. No. 5439. Dismissal of petition for reconsidera- 
tion for failure to show error in prior order—Broker’s mem- 
orandum of sale—Evidence of terms of oral contract--—. 


PACA Doc. No. 5447. Dismissal—Failure to meet contract 
specification—Approval of produce after Federal inspec- 
tion—Broker’s memorandum of sale—Proof of term in 
contract 


PACA Doc. No. 5475. Dismissal—Contracts of purchase and 
sale—Proof—Failure to establish agency—Agency—Ap- 
parent authority—Failure to object to existence of agency— 
Diversion—Failure to establish authority to divert car of 


produce -——————————--——-———-——- _- — 
PACA Doce. No. 5478. Proof proration necessary and proper— 
Prorate deliveries not condition precedent to action for 


SN I icteric 


PACA Doe. No. 5497. Dismissal with prejudice—Settlement 
eRe Ne tg Mae ESL Be SEO Bie 23.1 UNG Ss Ae LE 6S BL 


PACA Doc. No. 5509. Dismissal—Principal and agent—Gen- 
eral rule as to agent’s duty to follow instruction—Negli- 
gence of broker—Evidence—Failure to sustain burden of 
proof—Basis for recovery due to false and misleading state- 
ments of agent 


PACA Doe. No. 5512. Dismissal—Failure to prove damages— 
Principal and agent—Failure of agent or factor to keep 
principal informed—Liability of agent or factor for negli- 
gence—Liability of agent or factor for errors of judgment 
—Liability of agent or factor for failure to accept offers 
of sale—Proof—Liability of agent or factor for failure to 
dispose of commodity 

PACA Doc. No. 5517. Dismissal—Rejection of commodity not 
without reasonable cause—Inspection certificate—Prima 
facie evidence 

PACA Doc. No. 5541. Dismissal—Rejection of shipment not 
without reasonable cause—Evidence—Facts showing over- 
load not caused by agent—Liability of shipper for faulty 
BRR CRC TIN AE TN a acres ernerintineee 


PACA Doe. No. 5545. Dismissal—Payment properly made on 
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consignment basis—Evidence—Burden of proof to estab- 
lish contract of purchase and sale ————----—___-—-—----------_- 1095 


PACA Doc. No. 5560. Dismissal—Settlement between parties 219 
PACA Doc. No. 5564. Dismissal—Settlement between parties 1027 


PACA Doc. No. 5565. Dismissal of complaint—Settlement be- 
tween parties teisihiccitiniinienintasicied ble tate eames | ae 


PACA Doc. No. 5567. Dismissal—Failure to prove agent sold 
produce at less than market value —————-.._________..___..___ 726 


PACA Doc. No. 5574. Dismissal of complaint at request of 
COMPIRIT ATE aerrneeereriienineiinitiniincmaeen 68 


PACA Doc. No. 5575. Dismissal—Request of complainant —... 604 
PACA Doc. No. 5589. Dismissal—Settlement between parties 1117 
PACA Doc. No. 5617. Dismissal—Settlement between parties 1124 
PACA Doc. No. 5619. Dismissal—Settlement between parties 1124 


PACA Doc. No. 5637. Dismissal of complaint and counterclaim 
——enuest Of DELEHCR: sie rcininntinuananienesnittionme 268 


PACA Doc. No. 5643. Dismissal of complaint and counter- 
cClaim—Settlement between Parties —---—neeccmeceernnnnennnnnnrnemennnne 47] 


PACA Doc. No. 5646. Dismissal—Settlement between parties 666 
PACA Doc. No. 5649. Dismissal—Settlement between parties 220 
PACA Doc. No. 5654. Dismissal—Settlement between parties 203 


PACA Doc. No. 5658. Dismissal of complaint—Bankruptcy 
CE RECTED a riinieninieneninenineraicinnaiapakedine? ° Gi 


PACA Doc. No. 5659. Dismissal—Settlement between parties 346 
PACA Doc. No. 5666. Dismissal—Settlement between parties 204 
PACA Doc. No. 5692. Dismissal—Settlement between parties 340 
PACA Doc. No. 5720. Dismissal—Request of complainant ... 1118 


PACA Doc. No. 5728. Dismissal without prejudice—Request 
of complainant cael bnikmssacebpapaiidigecenhenisnpiacinanataiciemiieamcatics AI 


PACA Doc. No. 5729. Dismissal—Settlement between parties 804 


PACA Doc. No. 5738. Dismissal of complaint authorized by 
complainant -~———..—- 725 


PACA Doc. No. 5745. Dismissal—Settlement between parties 1197 
PACA Doc. No. 5767. Dismissal—Settlement between parties 712 


PACA Doc. No. 5772. Dismissal—Settlement between parties 1089 
PACA Doc. No. 5785. Dismissal—Settlement between parties 803 
PACA Doc. No. 5790. Dismissal—Settlement between parties 742 
PACA Doc. No. 5831. Dismissal—Settlement between parties 1125 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
ADMINISTRATIVE EXPENSE 


VALIDITY OF PROVISIONS FOR 
Since it is mandatory under section 10(b) of the act that each 
handler subject to a milk order pay his pro rata share of 
the expenses of administering such order, provisions of this 
type are within and fully authorized by Section 8c of the 


1148 


ADMINISTRATIVE OFFICERS 


PRESUMPTION OF REGULARITY OF ACTION OF 
Petitioners’ allegation upon information and belief that the 
Secretary of Agriculture did not personally read the rec- 
ord and examine and consider the briefs fiied in the pro- 
mulgation proceedings leading to the issuance of the order 
is without merit, since the order was issued by the Sec- 
retary of Agriculture and has the benefit of the presump- 
OT OE NG ar 


APPLICATION FOR PERMISSION TO FILE ANSWER 


GRANTING OF 
Permission to file answer is granted with the understanding 
that such filing does not operate to bind the petitioner to 
anything contained im the mS Wer innnccvccnccscemceneemenereseneeneneninmnnenene 


APPLICATION TO DISMISS 


GRANTING OF 

Since petitioner’s interest arises not because of the effect 
upon it of the order or the rules and regulations about 
which it complains but by virtue of a contract between it 
and the handler accountable under the order and there is 
no assignment of such handler’s rights to the petitioner, 
the petitioner is not entitled to adjudication of its peti- 
tion, which, in addition, is not sufficiently specific to permit 
an adequate responsive pleading and, therefore, respond- 
ent’s application to dismiss is granted —————————----_--- nn — 573 


BOOKS AND RECORDS 
Validity of reclassification of cream on basis of, of petitioner-.260, 272. 


1250 
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DE NOVO HEARING Page 


PROCEEDING NOT SUBJECT TO 
Proceeding under section 8c(15)(A) of the act is of a re- 
view nature, and not subject to a decision in.............-260, 272. 


DISCRETION OF SECRETARY 


IN ADMINISTRATION OF ACT 
The background and legislative history of the act leaves no 
doubt that Congress gave the Secretary broad discretion in 
its administration, and, since the terms of the order are 
largely matters of administrative discretion and the tech- 
nical details are left to the Secretary and his aides, the 
responsibility of selecting the means of achieving the stat- 
utory policy and the relationship between the remedy and 
policy are peculiarly matters for administrative competence 


DISMISSAL 


Or APPLICATION TO DISMISS 
Respondent’s application to dismiss is dismissed without prej- 
udice to plead his affirmative defenses stated in this ap- 
TN IIN  accissilaichiacacaipicaittn inet spate nna alencesidainnessastp liable 


OF PART OF PETITION 
Where respondent has filed a motion to dismiss portions of 
the petition and a supporting brief filed by petitioners- 
handlers subject to Milk Order No. 43, regulating the han- 
dling of milk in the North Texas marketing area, and pe- 
titioners failed to file an answer to the motion asking that 
all of subparagraph 1(b) and all of subparagraph 11 of 
Section III, the last ten lines of Section V, all of subpara- 
graph 1 of Section VI, and all of subparagraph 3(h) of 
Section VI of the petition be dismissed as beyond the scope 
of this proceeding, for failure to state a cause of action 
or for noncompliance with the rules of practice, the Judi- 
cial Officer ordered the dismissal of part of the petition 


WITHDRAWAL OF PETITION 
Since a stipulation has been filed by the parties for the with- 
drawal of the petition as moot because the classification 
of milk requested in the petition has been granted by the 
market administrator, in accordance with the stipulation, 
the petition herein is dismissed ncmcecnmccnnnnnmnnnmnnnnnnnel 84, 433, 761. 


DOCTRINE OF ORBIT OF PLANT OPERATIONS 


EFFECT OF, UPON ACTION OF MARKET ADMINISTRATOR IN CLASSI- 
FYING CREAM 

Since petitioner’s premises constituted a “plant” it was not 

necessary that the cream enter the physical confines of the 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


DOCTRINE OF ORBIT OF PLANT OPERATION—Continued _ Page 


EFFECT OF, UPON ACTION OF MARKET ADMINISTRATOR IN CLASSI- 
FYING CREAM—Continued 
building or be processed in the plant in order to be received 
at and moved from the plant. It is sufficient that the cream 
come within the “orbit of operations” of the plant~.252, 260, 272. 


EVIDENCE 


EVALUATION OF 

When a prospective rule is required to be upon evidence, that 
evidence must be construed to include estimates or fore- 
casts, or opinions on future events, since in issuing regula- 
tory orders under the act the Secretary engages in a quasi- 
legislative activity and such orders are subject to amend- 
ment in the future if experience and developments indicate 
| ee eee 


EXCLUSION OF 
Matters not to be considered at hearin g—----cnnemnennnnnnnnene 839 


REVIEW PROCEEDING 
Admissibility of evidence in, under section 8c(15) (A) of the 
act not previously submitted to the market administrator-260, 272. 


FINDING 
TEST OF VALIDITY OF, RELATIVE TO PARITY PRICES 
In a proceeding under section 8c(15)(A) of the act the va- 
lidity of the finding relative to parity prices must be tested 
by the record and the evidence upon the basis of which the 
finding was made and not upon new evidence or new hap- 
penings after the close of the hearing record 


FINDINGS 


ADEQUACY OF, BASED ON RECORD EVIDENCE 
In view of the record evidence justifying the issuance of 
Order No. 24, the general findings of the Secretary are not 
nnn NRD, .siuscsscinincsienalipibcaisiceiaciatlin’ seat ah acetaacecicesteoiesieicoee 


FRINGE MARKETING 


EXCLUSION OF TERRITORY IN, NOT IN VIOLATION OF DUE PROCESS 
Since a reduction of the marketing area as desired by peti- 
tioners would result in as much and more hardship and 
difficulties to other handlers who would be subject to the 
order, and the line of demarcation was not arbitrarily or 
capriciously drawn, the mere fact that a particular regu- 
lation may demonstrably be disadvantageous to certain 
areas or persons is not enough to constitute a violation of 

the due process Clause nnnnxcrnrenrenccecresmsenmnenensnen 
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HANDLERS 


STANDING OF 
To challenge validity of marketing service payments... 


HEARING 


MATTERS NOT PRESENTING ISSUE OF LAW 
Petitioners’ attack upon the validity of a cooperative voting 
for its members in a producer referendum under the act on 
the ground that the persons in charge of the polling were 
sympathetic to the order does not present an issue of law 
which would be adjudicated in a court proceeding and does 
not, therefore, seem to present an issue of law for consid- 
eration in this proceeding-————________. 


MATTERS UPON WHICH EVIDENCE SHOULD NOT BE TAKEN AT 
The petitioners’ bare unsupported allegation upon informa- 
tion and belief that the Secretary of Agriculture did not 
examine or consider the record is not a matter upon which 
evidence should be taken at a hearing. Courts will not in- 
quire into the motives or mental processes of an adminis- 
trative ‘ofiter in taking’ acho... 


Proceeding to a hearing on a naked allegation upon informa- 
tion and belief that the Secretary did not examine or con- 
sider the record would amount to a “fishing” expedition 
and could become an intolerable burden upon the admin- 
ie 


INTERIM RELIEF 


DENIAL OF APPLICATION FOR 
Where petitioner, in a proceeding under section 8c(15) (A) 
of the act, also filed an application for interim relief ask- 
ing for the suspension or postponement of the effective 
date of Order No. 56 until a decision on the merits of its 
petition, the Judicial Officer denied the application in view 
of the generality of the petitioner’s application, the pro- 
mulgation history and the fact that the producers might 
sustain irreparable damages if interim relief were granted 
and the petitioner should lose on the merits—......--- 


643, 694, 695, 697, 


IssuE OF LAW 
Waktare wok | pr ewennt angst ics tntilmnticlbteemncene 


MARKETING AREA 
EVIDENCE IN PROMULGATION HEARING JUSTIFYING ESTABLISH- 
MENT OF 
Evidence in the promulgation hearing record showing the ex- 
isting economic picture of close interrelationship of Ann 


Page 


839 


574, 
698. 


839 
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MARKETING AREA—Continued 
EVIDENCE IN PROMULGATION HEARING JUSTIFYING ESTABLISH- 
MENT OF—Continued 
Arbor and Ypsilanti with Detroit in the production and 
marketing of milk was sufficient justification for treating 
Ann Arbor and Ypsilanti as part of the Detroit milk mar- 
keting area ——.. aa ac inpacaensicasa palates 


MARKETING SERVICE PAYMENTS 
Standing of handlers to challenge validity Of —-vcccc-cccccnx-ernennenennen 


MOTION TO REVIVE PETITION FOR RELIEF 
When may be filed ——. 


ORBIT OF PLANT OPERATIONS 
Effect of, upon action of market administrator in classifying 
cream 


ORDER NO. 24 (DETROIT, MICHIGAN) 
VALIDITY OF PROVISIONS OF, RELATING TO MARKETING AREA 
Where petitioners attacked the validity of Order No. 24 regu- 
lating the handling of milk in the Detroit, Michigan, mar- 
keting area, on the grounds that the inclusion of certain 
townships, particularly Ann Arbor and Ypsilanti, in the 
marketing area, was arbitrary and discriminatory and that 
the order as issued was not supported by substantial evi- 
dence in the promulgation hearing record, the Judicial 
Officer, after consideration of the issues and evidence pre- 
sented, concluded that the petitioners had failed to estab- 
lish any legal invalidities in the order and, therefore, dis- 
missed the petition filed under Section 8c(15) (A) of the act 


ORDER NO. 27 (NEW YORK) 
Application of price provisions Of order No. 61. 1ncvceccvenccccncnenee 


RECLASSIFICATION OF CREAM FROM CLAss II-B To Cuass II-A 
VALIDITY OF 
Where petitioner, subject to Order No. 27, as amended, regu- 
lating the handling of milk in the New York metropolitan 
marketing area, complained of the market administrator’s 
action in erroneously reclassifying petitioner’s cream to 
Class II-A, which cream petitioner had reported as storage 
cream because the cream in question allegedly had not en- 
tered a marketing area “plant” before its receipt at a cold 
storage warehouse, the Judicial Officer held, that on the 
basis of the evidence before the market administrator, he 
was justified in concluding that the cream was first received 
at the marketing area “plant” operated by complainant be- 
fore its receipt at the warehouse and, therefore, the action 


Page 


265 








age 
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ORDER NO. 27 (New York)—Continued Page 


RECLASSIFICATION OF CREAM FROM CLASs II-B To Cuass II-A 
VALIDITY OF—Continued 

of the market administrator in reclassifying the cream was 

Se CI cricectcericonieeneenienierinnniiinnaniaisieainiininmniumetniniteiytiie 251, 264. 











ORDER NO. 60 (POTATOES) 
EFFECT OF TERMINATION OF, ON PETITION FOR RELIEF 

Where handlers of potatoes, subject to Order No. 60, filed a 

petition and an amended petition under section 8c(15) (A) 

of the act, alleging that the order is void and inoperative 

as applied to petitioners, and the Government filed a mo- 

tion to dismiss on the grounds that petitioners’ cause of 

action has been rendered moot by the termination of the 

order, the dissolution of an interim injunction, and the dis- 

missal of the enforcement action against petitioners, the 

Judicial Officer held that since there is now no existing 

effective order from which relief is sought and since peti- 

tioners have not filed an answer to the Government’s motion 

to dismiss, the petitions should be dismissed ——--—-----—— 





















ORDER NO. 61 (PHILADELPHIA) 
Application of price provisions under Order No. 27 t0ccx_nennn-— a 









PLANT 
MEANING OF WoRD 
Since it is not denied that the petitioner’s premises were used 
for the receipt and handling of milk products and that 
there was some processing of cheese conducted there, this 
set of facts brings the premises within the ordinary mean- 
Tnee: GT iat, WO INE seinen sscninsecapinsingeieenonitrenimalnnmincn 252 


PRIOR DETERMINATION BY MARKET ADMINISTRATOR AS TO WHAT 
CONSTITUTES, NOT REQUIRED 

Petitioner’s contention that the garage had not been formally 

determined by the market administrator at a prior time to 

be a “plant” under the order, or to be part of petitioner’s 

Brooklyn plant and that, therefore, the reclassification is 

invalid because sections 927.1(h) and 927.2(d) (10) require 

such prior, formal, separate determination, is without merit 

since the administrative construction of the order, known to 

the industry has not been to the effect that a preexisting 

formal, separate determination and notification must be had 

as to precisely what constitutes the “plant” prior to any 
application of the order to premises as a “plant”’..........252, 265. 


























PLANT OPERATIONS 
iO AF i. cincinhnniineanintndinnamessimansinnaa 
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PRESUMPTION Page 


PuBLIC OFFICERS 
Regularity of action of———— 339 


PRICES 
Application of, under Order No. 27 to Order No. 61.-..... 574 


PROCEEDING UNDER SECTION 8c(15)(A) OF ACT 


NATURE OF 

In proceedings under section 8c(15) (A) of the act the stand- 
ard for adjudication is whether an order, a provision there- 
of, or an obligation imposed in connection therewith is in 
accordance with law, and because the proceedings are of a 
review nature, the problem here, is not to decide ab initio 
and de novo what classification under the order the peti- 
tioner’s cream should have but whether the market admin- 
istrator was legally wrong in reclassifying the cream to 
Class II-A; therefore, the question should be resolved on 
the basis of the situation presented to the market admin- 
istrator rather than on the basis of facts adduced for the 
first time in this Proceeding am ennemeneneeerenninnnne 1, 265. 


Since the Agricultural Marketing Agreement Act of 1937, 
as amended, requires that a regulatory order issued there- 
under be based upon evidence adduced at a hearing, a pro- 
ceeding under Section 8c(15)(A) of the act challenging 
the validity of the action of the Secretary in issuing the 
order is limited to examination of the evidence adduced at 
the promulgation hearing, in the absence of any convincing 
showing as to the legal requirements of considering addi- 
tional evidence, for, such a proceeding is an adversary ad- 
judicative proceeding in which relief can be granted only 
for legal invalidities injuring the petitioners.—______.. 


Since the proceeding under section 8c(15)(A) of the act is 
one in which to examine questions of law rather than policy 
since the statute provides for the filing of petitions com- 
plaining that orders, provisions thereof, or obligations im- 
posed thereunder are “not in accordance with law,” the 
contention of the petitioners that the expense to handlers 
will necessitate wholesale and retail price increase and will 
result in conflict with the Office of Price Stabilization and 
will be contrary to the public interest, is untenable, for, 
their grievances in this connection relate only to matters 
of policy and, furthermore, there is no allegation or dem- 
onstration that an increase in wholesale or retail prices 
is “not in accordance with law”. 839 


PRODUCER REFERENDUM 
Validity of ——___ BB 
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PUBLIC POLICY Page 
Question of, not determinable in proceeding under Section 
8c(15) (A) of act iota ccarainitestaimmce ae 









RECLASSIFICATION OF CREAM 
Validity of, from Class II-B to Class [1-A_vvcncccecccnncecrceernninmenmnumanemme D0, 272, 


VALIDITY OF, ON BASIS OF PETITIONER’S RECORDS 
Where the handler’s own records contradicted the classifica- 
tion claimed, it was not illegal for the market administra- 
tor to rely upon its records, especially in the absence of 
any convincing demonstration that they did not mean what 
CIN RAN ce tetera erecta rl, 266. 




















REVIVAL OF PETITION FOR RELIEF 


MOTION FOR, WHEN MAY BE FILED 

Where petitions were dismissed because of the termination 
of the order, the Judicial Officer concluded that if the va- 
lidity of the order should become an issue in future liti- 
gation involving the petitioners, and the principles of pri- 
mary jurisdiction or exhaustion of administrative remedies 
would apply in the absence of this dismissal, the petitioners 
may file a motion to revive the petition and amended pe- 
iis I TO cai tbe einen navamsa ion 













SECTION 8c(5) OF ACT 
INCLUSION OF TERMS IN MILK ORDER UNDER 

While Section 8c(5) of the act authorizes the inclusion of 

one or more specified terms and conditions in a regulatory 

order, there is no compulsion to make provisions in an order 

allowing for all adjustments mentioned without regard to 

the evidence in the promulgation record and the statutory 
objectives ————_-__________ 












TRADE PRACTICES 
RECORD EVIDENCE NoT WARRANTING CONTINUANCE OF 
Although one section of the marketing area enjoyed a price 
differential lower than the Detroit price prior to the incep- 

tion of the Detroit milk order, the record evidence does not 
warrant the continuance of such a practice, nor does the 

act or law generally make historical trade practices or cus- 

toms sacred or untouchable, and, furthermore, Congress 
conferred wide powers on the Secretary precisely in order 

that he could remake customs of handlers so far as neces- 

sary to carry out the declared policy of the act-—————____. 
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SUSPENSION OF TRADING PRIVILEGES 
Termination of, where public interest requires no further sus- 


RMN Sot csc ceenet posi ebfec Nlbasctashehadetebehanrcests 


TRADING PRIVILEGES 
RESTORATION OF 
Where respondent has requested the restoration of his trading 
privileges, stating that he has turned over his interest to 
his son and will have no further connection with the busi- 
ness of market forecasting, his request is granted, since 
respondent’s trading privileges have been suspended for 
nearly six years, and the public interest requires no further 
suspension ~~ bi bt cea tee tats asene 


PACKERS AND STOCKYARDS ACT, 1921 


ACCORD AND SATISFACTION 
ACCEPTANCE OF LESS THAN FULL AMOUNT OF PROCEEDS AS NOT 
CONSTITUTING 

Where livestock were obtained from their owner by the giv- 

ing of a worthless check and were subsequently sold by 

a commissionman who was not a bona fide purchaser for 

value without notice so that the commissionman held the 

net sales proceeds as a constructive trustee for the original 
owner, the acceptance by such owner of less than the full 
amount of such proceeds did not effect an accord and sat- 
isfaction even if the lesser sum was tendered as full set- 


tlement 


ANSWER 
FAILURE TO FILE 
Effect of... 


BANK DEPOSITS 
EFFECT OF FAILURE SEPARATE ACCOUNTS IN 
Failure to keep separate accounts in, by market agency as 
constituting unfair, unjustly discriminatory, and deceptive 
MIN NI A era cere te isermtinneenningenens 


BONA FIDE PURCHASER 
CREDITOR, WHEN NoT CONSTITUTING 
A commissionman was not a bona fide purchaser for value 
without notice when he set off against an antecedent debt 
of his consignor, proceeds from sale of consigned livestock 
in which he had reason to suspect their original owner still 
had an equitable interest, and the commissionman did not 
become a bona fide purchaser for value without notice by 
making payments to the consignor with knowledge of the 
IE NI igre ances ideahticeereiccactpsiotasis 


197 








5 
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BOND 


FILING OF 
VEesOUGE OE COUNTING: CEA nsec 18 











BOOKS AND RECORDS 
VIOLATION OF ACT 
Failure to keep proper accounts, records and memoranda 
as. constituting. viclation of. sets... 24, 197, 
439, 517, 581, 852, 860, 875, 893, 909, 920, 934, 944, 955, 967, 977. 












CEASE AND DESIST 
ISOLATED VIOLATION NOT REQUIRING ISSUANCE OF 
Where respondent was charged with having engaged in an 
unfair, unjustly discriminatory, or deceptive practice by 
wrongfully refusing to deliver cattle, which respondent had 
sold to complainant in the regular course of trading, the 
Judicial Officer held that, while such failure to deliver con- 
stitutes a violation of section 312 of the act, the violation 
was an isolated one and there was no indication that the 
violation had occurred before or since the incident involved 
herein, and, therefore, a cease and desist order should not 
Tatas Sa iacssciphsiduacipnoccgp tchabsiincaeeaid eninge ebainieitikg Gensicalbasiesblbinsniccichacisitaiapapiaaiasiieis 591 



















VIOLATION OF ACT 
Causing weighmasters, whose duty it was to determine and re- 
cord on scale tickets the correct weight of livestock weighed 
on the stockyard scales, by reason of cash payments made, 
to weight such livestock at more than their true weight 
and to issue scale tickets showing the ke itr greater than 

the ‘(rue welts thetest. 20 









Engaging in business as a dealer without being registered as 
GI osssnnisnsteissaputatvctcanideapeiancaaiaata akira sania cis cilagapi es 


Engaging in the unfair, unjustly discriminatory, and decep- 
tive practices and devices described in the Findings of Fact 






Engaging in unfair, unjustly discriminatory, and deceptive 
practices and devices by guaranteeing to owners of live 
poultry that such poultry would be sold at specific prices 
when soliciting consignments on a commission basis and by 
failing to execute sales tickets at the time of sale of live 
DOUG Yanan nnn nnn nent 439 








Engaging in the business of a dealer at any posted stockyard 
until he has registered with the Secretary and furnished 
the required bond in compliance with the act and regula- 
tions promulgated therem he re.-nxccncccneccnncvcnenneneenennnenintnennmenee 24 








Engaging in the unfair, unjustly discriminatory, and decep- 
tive practices of bribing weighmasters or other persons in 
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CEASE AND DESIST—Continued 
VIOLATION oF AcT—Continued 
connection with any matter involving the handling of live- 
stock at any posted stockyard 


Engaging in unfair, unjustly discriminatory, and deceptive 
practices and devices described in the Findings of Fact... 581 


Failing to keep such accounts, records, and memoranda as 
fully and correctly disclosed his business as a dealer and 
market agency at the stockyard--.. 


Failing to maintain a shippers’ Proceeds ACCOUNtnennmmnnnnne 769 
Failing to pay: ‘for livesteck-0 ost a! 8a 


Failure to keep proper accounts, records, and memoranda 24, 
197, 439, 517, 581, 769, 860, 875, 893, 909, 920, 934, 944, 955, 
967, 977. 


Issuing checks in payment for livestock without sufficient 
LUNds:.O1 ep Oal tannins Sop sterinenitntenncpnintee 1, 844 


Making such use of funds received as proceeds from the sale 
of livestock handled on a commission basis as would in any 
manner endanger or impair the prompt and faithful ac- 
counting therefor and payment of such funds to the person 
mnt Cer bene iilspieentthiste pas 


Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the 
Earnie cnernceecnenwesesonereseeoreneeneennenelenseemneseentnnnrteneteneeeestetinseeneteanseensneaneteneetttts 24 


Obtaining false weights from weighmasters at any posted 
BROCK YR annie 860, 
875, 8938, 909, 920, 984, 944, 955, 967, 977. 


Operating business without maintaining a bond accepted in 
accordance with the act and regulations ncccccccccenenvone 523 


Operating business while insolVent—cccccncenencnnnnnnnnnmnnmne 2B 
Operating marketing agency without registering ——-c1000-.j.CcBe-. 17 


Upon plea of nolo contendere and consent to the issuance of 
an appropriate cease and desist order, respondent is di- 
rected to cease and desist from making or causing to be 
made any false entry or false statement of fact in any 
report required to be submitted under the act or the reg- 
ulations issued thereunder and operating as a market agen- 
cy or clearor at any posted stockyard while insolvent—. 


Using funds received as proceeds of sales of livestock sold 
on commission for any purpose except payment of lawful 
marketing charges in connection with the sales and remit- 
tance of net proceeds to shippers... 





CEASE AND DESIST—Continued 
VIOLATION OF AcT—Continued 
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Using livestock purchased for respondent’s own account to 
ALT; aa OTAAN: ORE OE Rhivig ssn peeedep eine eaephpebntsipemon 


Where the Order of Inquiry charged respondent with violat- 
ing certain provisions of the act and the regulations there- 
under, and consented to the issuance of an appropriate or- 
der requiring it to cease and desist from the practices com- 
plained of in said Order of Inquiry, as amended, respondent 
is ordered to cease and desist from using the unfair, un- 
justly discriminatory, and deceptive practices and devices 
set out in the Findings of Fact, and is ordered to keep 
proper accounts, records and memoranda, and is further 
ordered to deposit the gross proceeds received from the sale 
of livestock handled on a commission basis, and any other 
funds that come into its possession as agent, in a bank 
account separate from a general or private account in 
which its own funds are deposited, such account to be 
drawn upon only for the payment of net proceeds due to the 
person or persons entitled thereto, and for payment of sums 
due respondent as compensation for its services, and for 
payment of lawful marketing charges -n-ccco:c-nneenmmmnnenen 


Where the Order of Inquiry charged the respondent. with 
violating sections 304, 307, 312(a) of the act and section 
10 of the Federal Trade Commission Act by purchasing 
livestock to fill orders for the purchase of livestock on a 
commission at prices known to respondent to be exorbi- 
tant, and by causing the stockyard company to issue ficti- 
tious scale tickets, and respondent consented to the issu- 
ance, without oral hearing, of a cease and desist order, and 
complainant recommended that the order consented to be 
entered, it is ordered that respondent cease and desist from 
engaging in the unfair, unjustly discriminatory, and de- 
ceptive practices stated in the Findings of Fact... 


Where respondent was charged with certain violations of the 
act and consented to the issuance of an order requiring it 
to cease and desist from violating the act and regulations 
thereunder, as alleged in the complaint, and to keep proper 
books and records, and the complainant recommended that 
such an order be issued, respondent is ordered to cease and 
desist from engaging in or using the unfair, unjustly dis- 
criminatory and deceptive practices specified in the Find- 
ings of Fact, and to keep such accounts, records and mem- 
oranda as will fully and correctly disclose all transactions 
Errwolwedd, ni ite DUR Cilia ncnecccccccennstseercctr nerve ebebbtejenay fos 


Where the Order of Inquiry charged respondent with certain 
violations of the act, upon consent of respondent and re- 









17 


192 


846 


1077 
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CEASE AND DESIST—Continued 
VIOLATION OF AcT—Continued 
commendation of complainant, respondent is ordered to cease 
and desist from altering scale tickets or other records, etc., 
involving his business as a registrant, and from making or 
causing to be made false or misleading reports to his clear- 
or or otherwise causing false or incorrect entries to be 
made in accounts or records of a person subject to the act 


Where the Order of Inquiry charged respondent with violat- 
ing certain provisions of the act and the regulations there- 
under by suing livestock purchased for his own account to 
fill purchase orders and concealing such fact by submit- 
ting accounts of purchase listing false and fictitious names, 
and by operating as a market agency without being regis- 
tered, and respondent in his answer admitted the charges, 
but denied that the violations were wilfully committed, and 
consented to the entry of a cease and desist order, respond- 
ent is ordered to cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices set 
out in the Findings of Fact 


Where respondent was charged with certain violations of the 
act and filed a plea of nolo contendere and consented to the 
issuance, without a hearing, of a cease and desist order, 
upon the recommendation of complainant, the order con- 
sented to by respondent is entered directing respondent to 
cease and desist from (1) making false entries or state- 
ments of fact in reports and records required to be sub- 
mitted under the act, (2) failing to keep proper accounts, 
records and memoranda, (3) failing to render reasonable 
services in connection with the selling and handling of live- 
stock consigned to respondent for sale on a commission ba- 
sis, and (4) giving certain dealers unjust preferences or 
advantages in connection with the sale of livestock by re- 
II nicienicseiecctcrlentey paisor ictal ialtinnaioninlcbeniha nit ninsthinsasmma 

Wilfully making, or causing to be made, false entries in the 
annual report for the year 1949, submitted by respondent 
to the Director, Livestock Branch, Production and Market- 
ing Administration -.. eae aise ebnecoesnatociotdehe oe ee 


COMPLAINT FOR REPARATION 
Sufficiency of. 


CONSENT ORDER 


Connected etka nceccccttecermrsereeyemrenenimnnionmmmmnaninscentitemmn 16, 
192, 515, 582, 846, 1077. 
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CONSENT ORDER—Continued Page 


Cease and desist and suspension of registration —~—— 18, 
22, 190, 281, 354, 529, 577, 765, 1069. 













CORRECTION OF PRIOR ORDER 
REQUEST FOR, GRANTED 

Upon petition of the Livestock Branch stating that through 

inadvertence certain of the rates and charges recommended 

in its answer filed on April 21, 1952 are inaccurate and do 

not reflect the informal agreement of the parties, the order 

of April 25, 1952 is corrected as requested in the petition 












CUSTOM 
VALIDITY OF DEFENSE OF 

Adherence to a custom or practice of giving exclusive right 

to purchase to a prospective buyer in an alley is no valid 

defense for failing to. deliver... ee 









DAMAGES 
FAILURE TO ESTABLISH 

Where complainant failed to establish the damages claimed 

because the estimate of loss was remote, speculative and 

contingent and not within the contemplation of the par- 

ties, held, he could not, therefore, recover damages for the 

Ra THN, UC I anc etlernaitonteesiorceinns 













YEFAULT 


Admission of facts alleged in the complaint by 1075 













Waiver of oral hearing by’ —— 





DISMISSAL 
COMPLAINT DISMISSED UPON FILING OF BOND 
Where respondent failed to file a bond commensurate with 
his obligation as a dealer at posted stockyards, but subse- 
quent to the service of a copy of the complaint he furnished 
an appropriate bond, upon motion of the complainant to 
dismiss, the complaint herein is, accordingly, dismissed. 18 










DEATH OF RESPONDENT 
Complaint in this disciplinary proceeding dismissed because 
Of the death of respond tcninccnnceccencennceemcnneeecenermenmnenemneenmemens 440, 770. 


FAILURE TO FILE OPENING STATEMENT 

Neither party having requested an oral hearing and notice 
having been served that shortened procedure would be used, 
upon complainant’s failure to file opening statement of the 
facts the proceeding is Gisrissed a cccccccacenceceneennecennenn 








701 
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DISMISSAL—Continued 
PHYSICAL INCAPACITY OF PARTY 

The charges contained in the Order of Inquiry, as amended, 
which pertained to respondent, J. C. A., are dismissed with- 
out prejudice since he has been represented as being phys- 
ically incapacitated and unable to appear at this time and 
such dismissal will expedite the disposition of the proceed- 
ing insofar as respondent, G. F. S., is concerned 


STIPULATION OF PARTIES 
Where during the course of the oral hearing held in this 
proceeding the parties mutually agreed upon an amicable 
settlement of the dispute and entered into a stipulation to 
that effect, upon motion of complainant to dismiss the com- 
plaint with prejudice, and consent of respondent, the com- 
plaint filed herein is, accordingly, dismissed .ccc-comecomcnn 


HEARING EXAMINER’S REPORT 
Effect of failure to file exception to. 


LICENSES 
SUSPENSION OF 
Upon plea of nolo contendere and consent to the issuance of an 
appropriate cease and desist order and a ten day suspen- 
sion of license to be conditionally held in abeyance, respond- 
ent is directed to cease and desist from engaging in unfair, 
unjustly discriminatory, and deceptive practices and devices 
by guaranteeing to owners of live poultry that such poultry 
would be sold at specific prices when soliciting consignments 
on a commission basis and by failing to execute sales tick- 
ets at the time of sale of live poultry. Respondent is further 
ordered to keep proper accounts, records, and memoranda; 
and its license is suspended for a period of ten days, such 
suspension not to become effective unless respondent is 
found to have violated the act within two years... 


MOTION TO DISMISS 
GRANTING OF 
Where respondent was charged with failure to maintain re- 
quired financial condition, a balance sheet was subsequently 
submitted on behalf of respondent showing that his finan- 
cial condition met the requirements as of the date of such 
balance sheet, and complainant moved to dismiss the com- 
plaint, accordingly the motion to dismiss is granted, and 
the complaint is dismissed without prejudice... 


Where respondent was charged with certain unfair and de- 
ceptive practices in connection with his hog order-buying 
operations and where the hearing originally scheduled was 
indefinitely postponed due to the illness of respondent, upon 
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MOTION TO DISMISS—Continued 
motion of complainant to dismiss for the reason that re- 
spondent is presently not in good health and for the further 
reason that respondent has discontinued his hog order- 
buying operations, the complaint herein is, accordingly, dis- 


ire eS creche nanan ecenneaiclcealacla BS 


NOLO CONTENDERE 
Plea of, in consent order to cease and desist and suspension of 
registration 


OPENING STATEMENT 
Dismissal of proceeding for failure to file a mnnnnnrmmemmrnnrmnnnnmemsnemennieen 


ORAL HEARING 
MMe ee Taare he Paes eccrine 


PRACTICE 
MEANING OF WORD, AS USED IN ACT 
The word “practice” as used in section 312 of the act is used 
in a general sense, that is, as applied to the regulated in- 
dustry, and does not require that the respondent in an indi- 


vidual case indulge in the activity long enough and often 
enough to amount to a course of conduct on his part 


PRACTICE AND PLEADING 
SUFFICIENCY OF COMPLAINT 
Where complaint showed that a person who was designated 
therein as the assignee of another also had an interest in 
the case as the unpaid seller of livestock, held, the complaint 
is sufficient without amendment to present the assignee’s 
Clnizas: ae- tite. winiinld: wali anise 
PURCHASE ORDER 
Definition of, not to be changed in presemt Order-:cccicoscncnenennunnmenen 


RATES AND CHARGES 
AUTHORIZATION OF, WITHOUT CHANGE IN DEFINITION OF “PuR- 
CHASE ORDER” 

Inasmuch as the parties are agreed with respect to the rates 
and charges petitioned for by respondents and no objection 
has been filed, the petition is granted provided that no 
change shall be made in the definition of “purchase order” 
contained in the existing order and, for good cause shown, 
this order shall become effective in less than 30 days........ 


CONTINUATION OF 
Inasmuch as the parties are agreed, the order of February 
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RATES AND CHARGES—Continued 
CONTINUATION OF—Continued 
20, 1951, as amended by the order of April 30, 1951, is con- 
tinued in effect to and including September 15, 1952, unless 
modified or further extended before the latter date, and 
the time for filing an answer by the Livestock Branch to 
respondent’s petition is extended to and including August 
15, 1952, and for good cause shown, this order shall be- 


come effective in less than 30 days ——_-nmmenmennnennnnnnnnnnnnee 18, 
15, 26, 187, 276, 278, 280, 286, 352, 442, 527, 596, 705, 764, 1067. 


INCREASE IN 
Petition for increase in certain rates and charges is granted 


upon agreement of the parties and an opportunity to be 
heard afforded the public 12, 27, 188, 198, 699 


MODIFICATION OF 
Upon petition, answer, and opportunity for members of the 
public to be heard, respondents are authorized to put into 
effect certain modifications in the current schedule of rates 
and charges and, for good cause shown, this order shall 
become effective in less thar 30 eayS-.nreccorcrcronvcvseccmemnennnenenenerene no * 
288, 358, 360, 525, 575, 701, 762, 851, 1079. 


RECONSIDERATION 
DENIAL OF PETITION FOR, UPON CONSIDERATION OF PRIOR ORDER 


Petition for reconsideration denied, after consideration of 
prior order, for failure to show error in the order awarding 
reparation to complainant, original owner of cattle, for a 
balance of the net proceeds from sale of cattle at respond- 
ent’s auction sale, which respondent unlawfully withheld 
to satisfy a debt owed him by the consignor of the cattle 


REGISTRATION 
SUSPENSION OF 
Where amended Order of Inquiry and Notice of Hearing al- 
leged that respondents perpetrated certain violations of the 
act, and respondents failed to file an answer or request oral 
hearing thereby admitting the material facts set out in the 
order of inquiry and waiving their right to an oral hearing, 
and no exceptions have been filed to the hearing examiner’s 
report, respondents are ordered (1) to cease and desist 
from making such use of funds received as proceeds from 
the sale of livestock handled on a commission basis as 
would in any manner endanger or impair the prompt and 
faithful accounting therefor and payment of such funds to 
the person entitled thereto, and (2) to deposit the gross 
proceeds received from the sale of livestock on commission 
in a separate bank account designated as “Shippers’ Pro- 
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ceeds Account” or some similar identification and not to 
withdraw funds therefrom for any purposes except those 
for which shippers’ proceeds may be properly used, and re- 
spondents’ registration is suspended for a period of 90 days 
and thereafter until they demonstrate that they are no 
longer insolvent. ________.__— 848 


Where the respondent was charged with certain violations 
of the Act and consented to the issuance of an order re- 
quiring it to cease and desist from violating the act and the 
regulations thereunder as alleged in the complaint, and sus- 
pending its registration for a period not to exceed one 
week, and the complainant filed a recommendation that such 
an order be issued, the respondent is ordered to cease and 
desist from engaging in or using the unfair, unjustly dis- 
criminatory and deceptive practices specified in the Find- 
ings of Fact, and is further ordered to keep such accounts, 
records and memoranda as will fully and correctly disclose 
all transactions involved in its business, and its registra- 
tion is suspended for a period of OMe WeEeK.icrccrccenmnenernenennenee - 1069 























Where respondents were charged with certain violations of 
the act, and consented to the issuance of an order requir- 
ing them to cease and desist from violating the act and 
regulations thereunder as alleged in the complaint, to main- 
tain a shippers’ proceeds account in conformity with the 
regulations, to keep proper books and records, and suspend- 
ing their registration for 15 days, such suspension not to 
become effective unless respondents are found to have again 
violated the act or the regulations within two years, and the 
complainant filed a recommendation stating that the balance 
sheet indicated to its satisfaction that as of February 29, 
1952, respondents were solvent and recommending that the 
order consented to be issued, the order herein in accordance 
with the order consented to by respondent is issued... __ 765 















Upon consent of respondents and recommendation of the Live- 
stock Branch, the order herein is issued requiring respond- 
ents (1) to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices and de- 
vices described in the Findings of Fact; (2) to maintain 
a custodial account for shippers’ proceeds in strict com- 
pliance with the regulations promulgated under the act; 
and (3) to keep proper accounts, records and memoranda 
involved in their business at the stockyard; and respond- 
ents’ registration under the act is suspended for a period 
of 80 days from the effective date of this order—— 577 














Where respondent was charged with being insolvent, issuing 
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checks in payment for livestock purchased without having 
sufficient funds on deposit to cover such checks, and failing 
to pay for livestock purchased, and respondent failed to 
file an answer or request an oral hearing, held, that re- 
spondent’s failure to answer constitutes an admission of 
facts alleged in the complaint and a waiver of oral hearing, 
and that an order should be issued requiring respondent 
to cease and desist from such practices and devices and sus- 
pending his registration for a period of six months and 
thereafter until such time as he shall demonstrate that he 
is no longer insolvent————_____. 

Where the Order of Inquiry charged the respondent with 
violating sections 312(a) and 401 of the act and section 
10 of the Federal Trade Commission Act by engaging in 
an unfair, unjustiy discriminatory, and deceptive practice 
in connection with the weighing of livestock bought and 
sold by him, by wilfully failing to keep books and records 
disclosing all expenses incurred by him in his business, and 
by wilfully causing to be made false entries in the records 
of the stockyard company and the market agencies through 
which the livestock were sold, the respondent is ordered to 
cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practice of obtaining false 
weights from weighmasters at any posted stockyard and 
from making or causing to be made false entries in his 
books and records or in the books and records of any per- 
son subject to the act, and is further ordered to keep proper 
books and records, and his registration is suspended for a 
period of six months commencing on the effective date of 
TO ORE etinateectennheweetieriteeninniemiaeeien S0ly 

852, 860, 875, 893, 909, 920, 934, 944, 955, 967, 977. 

Where the Order of Inquiry charged respondent with misuse 
of shippers’ proceeds within two years of a prior order 
which, among other things, suspended respondent’s regis- 
tration but such suspension was held in abeyance unless 
within two years respondent again violated the act, and 
respondent in an amended answer admitted the charges 
and consented to an order suspending his registration for 
a period of one week, which was recommended by the Live- 
stock Branch, such order will be issued .na..ccccccvocsesmsmeemeeeetemeees 

Where the Order of Inquiry and Notice of Hearing charged 
that respondents wilfully violated sections 303, 312(a) and 
401 of the act and of the regulations promulgated there- 
under, and section 10 of the Federal Trade Commission 
Act, which section is incorporated in and made a part of 
the Packers and Stockyards Act, and one of the respond- 
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ents filed an answer in which he denied the charges, but 
subsequently, in an amended answer admitted the allega- 
tions of paragraph III of the Order of Inquiry, entered a 
plea of nolo contendere to the charges contained in para- 
graphs IV and V of the Order of Inquiry, and consented 
to the issuance without further hearing of an appropriate 
order, respondent is ordered to cease and desist from: (1) 
engaging in the business as a dealer at any posted stock- 
yard until he has registered with the Secretary in compli- 
ance with the act and regulations thereunder; (2) engag- 
ing in the unfair, unjustly discriminatory, and deceptive 
practices of bribing weighmasters; and (3) making or 
causing to be made false entries in his accounts, records 
and memoranda; and respondent’s registration is sus- 
pended for a period of 30 days from effective date of this 
OTT, neers nner eeeeeneerennenenenentnenenenentnenneneneneneneseetnttngeememenenenenent 








Page 


18, 


22, 190. 


Respondent is ordered to cease and desist from engaging in 
the unfair, unjustly discriminatory and deceptive practices 
and devices by issuing checks in payment for the purchase 
of cattle which checks were returned unpaid because of 
insufficient funds and by failing to pay for livestock and re- 
spondent is further ordered to keep such account, records, 
and memoranda as fully and correctly disclose all transac- 
tions involved in his business as a dealer at the stockyards, 
and his registration is suspended for a period of six months 
from the effective date of this order and thereafter until 
he establishes This solved ye 
Where respondent was charged with certain violations of the 
act by (1) using funds received as proceeds of sales of 
livestock sold on commission for any purpose except pay- 
ment of lawful marketing charges in connection with the 
sales and remittance of net proceeds to shippers, (2) oper- 
ating while insolvent, and (3) operating without maintain- 
ing a bond accepted in accordance with the act and regula- 
tions, respondent is ordered to cease and desist from the 
said violations of the act and its registration is suspended 
for 30 days and thereafter until respondent has submitted 
satisfactory evidence of its solvency, and a bond acceptable 
under the act and regulations —oennm-oeemmonnnnn- 
Where respondent was charged with certain violations of the 
act and the latter consented to the issuance, without a 
hearing, of cease and desist and suspension of registration 
orders, the respondent is directed to cease and desist from 
checks to cover the cost of livestock purchased by him at 
engaging in the unfair and deceptive practice of issuing 








1074 


518 
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the stockyards knowing that he did not have on deposit 

sufficient funds to pay such checks, and from engaging in 

business as a dealer without being registered as a dealer, 

and his registration is suspended for a period of 90 days 

and thereafter until respondent has satisfactorily demon- 

strated that he is no longer insolvent— ac saree 


TERMINATION OF SUSPENSION OF 
Where respondent’s registration as a dealer under the act 
was suspended on the ground that he was unable to dis- 
charge all of his financial obligations as they accrue, and 
respondent has now submitted a signed statement of his 
financial condition indicating that he is solvent, upon rec- 
ommendation of the complainant, the Livestock Branch, the 
suspension of respondent’s registration is hereby terminated 


REPARATION 
FAILURE TO ESTABLISH DAMAGES 

Where the reparation claim was for respondent’s refusal to 
deliver cattle to complainant which respondent had sold to 
him in the regular course of trading, and the amount there- 
of was based on damage allegedly suffered by complainant 
as a result of respondent’s sale of the cattle in question to 
another purchaser, the Judicial Officer held, that (1) ad- 
herence to a custom or practice of giving exclusive right 
to purchase to a prospective buyer in an alley is no valid 
defense for failing to deliver, (2) the word “practice” as 
used in section 312 of the act is used in a general sense, 
that is, as applied to the regulated industry, and does not 
require that the respondent in an individual case indulge 
in the activity long enough and often enough to amount to 
a course of conduct on his part, and (3) complainant did 
not successfully establish the damages claimed, since the 
estimate of loss was remote, speculative and contingent 
and not within the contemplation of the parties and, there- 
fore, he could not recover damages for the alleged loss sus- 
tained 


SET-OFF 
Disallowance of, based on unlawful withholding of proceeds 


STAY ORDER 
Vacation of, after consideration of petition for reconsideration for 


SUSPENSION OF LICENSE 
VIOLATION OF ACT 
Engaging in unfair, unjustly discriminatory, and deceptive 
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practices and devices by guaranteeing sales prices of live 
poultry consignments solicited on a commission basis and 
failing to execute sales tickets at the time of sale of live 
NOS isaac aisle crise nc peptic ene lana hans 139 

















SUSPENSION OF REGISTRATION 
POSTPONEMENT OF EFFECTIVE DATE FOR 

The effective date for the suspension of the registration of 

the respondents is postponed until a further order on pe- 

tition for reconsideration is issued————— ———____ 


Due to the filing of appeals to the United States Circuit 
Court of Appeals from the decisions and orders in the above- 
entitled proceedings, the effective dates of the orders en- 
tered therein are postponed pending the outcome of the ap- 


II siscsecctesccvecesaciotonensspnaimtoncneovcasaiaecta bananas aacmaonnntn ai apaintacmtaes, Aan 
1074, 1081. 


The effective date for the suspension of respondent’s regis- 
tration is extended to December 10, 1952, and, upon request 
of complainant, the latter is allowed an extension to such 
date for the filing of documents————$_ ~ 1073 



















TITLE 
Passage of, does not take place under the custom of the market 


MN SN NI cc aa ence ragga cen aig whedon enema 588 













UNJUST PRACTICE 
UNLAWFUL WITHHOLDING OF PROCEEDS AS CONSTITUTING 

Where respondent—a commissionman—set off against a debt 
which was owed to him by a consignor of livestock on ac- 
count of previous transactions, proceeds from the sale of 
livestock which were obtained by the consignor, one of the 
complainants, from the original owner, the other complain- 
ant, by the giving of a worthless check and the commis- 
sionman was not a bona fide purchaser for value without 
notice, held, the commissionman was guilty of an unjust 
practice in unlawfully withholding the proceeds from the 
QUAIL WIT aires netererrnenniicerteictencie teste et cantina 



















VIOLATION OF ACT 






Dit: Cel: pists nitimsicinniititinisinnihinnisibiinitiaminniniisiiidipaaielditt 3 fae 
Causing false or incorrect entries to be made in accounts or rec- 

I nei haciceaadlsatdasissnccih dasaaasstnian te seaailiaasp aise ela aicac tidal pinitta aaa aad 584 
Causing stockyard company to issue fictitious scale tickets... 846 






Failing to execute sales tickets at the time of sale of live poultry 439 
Failing to keep proper accounts, records and memoranda 517, 769. 
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Failing to maintain separate bank deposits-—___-—. 
Failing to pay for livestock falestchesaine sD asasetirsiaed 
Failing to render reasonable services in connection with the sell- 
ing and handling of livestock consigned to respondent for sale 
on a commission basis- 
Giving certain dealers unjust preferences or advantages in con- 
nection with the sale of livestock by respondent 
Guaranteeing to owners of live poultry that such poultry would 
be sold at specific prices when soliciting consignments on a com- 
mission basis 
Issuing checks in payment for livestock without sufficient funds 
Ch DE cniniiiviiniinitinitinnwmnmenn hh 
769 


439 


Mating Talke “aniiial “peer 


Making false entries or statements of fact in reports and records 
required to be submitted under the act-———-___ 455, 517, 584. 


Misuse of shippers’ proceeds———— 282, 169. 
Operating as a market agency without being registered. 17 
Operating market agency While imsOl] verte _-1cce--o-cecnenennenene 445 


Purchasing livestock to fill orders for the purchase of livestock 
on a commission at prices known to respondent to be exorbitant 846 


Unfair, unjustly discriminatory, and deceptive practices. 4, 
191, 197, 769, 860, 875, 893, 909, 920, 934, 944, 955, 967, 977. 
Using livestock purchased for own account to fill purchase orders 
and concealing such fact by submitting accounts of purchase 
Matic Salne, Mid AOtIOUE TAINO kien 


WORDS AND PHRASES 
Flip 
Purchase order 


Turn 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL DETERIORATION OF COMMODITY 
Effect of failure to prove, on question of breach of suitable ship- 


ping condition warranty 332, 719. 


BURDEN OF PROOF AS TO 
Where under the f.0.b. terms of the contract in question, com- 
plainant was required to deliver two carloads of potatoes 
which were not abnormally deteriorated at the destination 
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ABNORMAL DETERIORATION OF COMMODITY—Continued Page 
BURDEN OF PROOF AS TO—Continued a 
contemplated in the contract of sale, the burden of proving 
that the potatoes were abnormally deteriorated at contract 
destination is upon the buyer, which burden it failed to 
gtein =. waowes inet 


Failure to prove loecaesiales iis ss ick teplasan toes 


Lack of, as showing suitable shipping condition .______________. 


ABNORMAL TRANSPORTATION SERVICE 
EFFECT OF, ON WARRANTY OF SUITABLE SHIPPING CONDITION 
Where complainant, after having purchased a carload of can- 
taloups from respondent under an f.o.b. acceptance con- 
tract, stopped and held the car en route for 3% days before 
allowing it to proceed to its destination, and where official 
inspection at destination revealed some evidence of rough 
handling in transit, held, the shipment received abnormal 
transportation service, and therefore the report of official 
inspection at destination showing damage from Fusarium 
Rot cannot be relied upon by complainant to prove breach 
of the warranty of suitable shipping condition, and, com- 


plainant is not entitled to an award of reparation on the 
alleged ground that the cantaloups were not in suitable 
shipping condition, and the complaint should be dismissed 


ACCEPTANCE OF COMMODITY 
EFFECT OF, ON LIABILITY FOR PURCHASE PRICE 
On acceptance of the produce, respondent became liable for 
the contract purchase price of the onions, and a breach of 
contract does not absolve respondent from this liability, al- 
though damages resulting from the breach may be applied 
in diminution of the amount due——._____-—-___---—--» es 


EFFECT OF, ON RECOVERY OF CONTRACT PRICE 
Since respondent’s customer accepted the produce on arrival 
at destination, respondent became liable for the contract 
purchase price of the bananas... | 


Where a purchaser accepts the goods, he thereby becomes 
liable for the full purchase price, less any damages sus- 
tained as a result of the seller’s Dreachnncccnnccncceneneennenenennen 10, 745, 


ACCORD AND SATISFACTION 
BURDEN OF PLEA OF 
Burden is upon respondent-purchaser to plead bar to com- 
plainant’s claim, if he wished to contend that his promise 
to pay the lesser amount was accepted by complainant as 
an accord and satisfaction of the original debt--....W-. 468 
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ACTION 
- EFFECT OF FAILURE TO SECURE LICENSE UPON RIGHT TO INSTITUTE 
Failure to secure a license by complainant is not a bar to 
prosecution by him of an alleged cause of action under the 
a a a sade ec eho Scapegoat etl iabealelihtdantigstataiaantine 


ADMINISTRATIVE LAW 
PLEADING AND EVIDENCE 
Since neither technical rules of pleading nor technical rules 
of evidence are applicable under the act, the variance be- 
tween the pleading and proof offered by respondent held 
Oi (iia OR i cst toiaiasnaphckcusnamienbs 


ADMINISTRATOR 
Substitution of, as complain am t—— nner 


ADVANCES 
RECOVERY OF, AS DAMAGES, WHEN NoT ALLOWED 
A person defaulting on a contract may not recover money 
advanced, at least where the amount is not so greatly in 
excess of the probable harm caused as to be considered 
Sh POTN nett rn enters ‘ 


AGENCY 
EFFECT OF FAILURE TO OBJECT TO EXISTENCE OF 
It cannot be inferred from respondent’s failure to object 
promptly to complainant’s telegram, which indicated that 
it was the seller of a carload of bananas to respondent, 
that the third party had actual authority to purchase the 
bananas from complainant as respondent’s agent as the tele- 
gram was not inconsistent with respondent’s understanding 
pe Ie a la neces oetncctemnsricrgnennid ieee 


ALLOWANCE 
Granting of, as constituting novation Of COMtIAact-inxnxccccccvccercemsenenentenen 


AMENDMENT 
ORIGINAL ORDER AMENDED 
Since prior to April 8, 1948, the relationship between respond- 
ent and complainant was that of principal and agent, to 
the extent that the original decision is to the contrary, it 
Ba Se NI fete lariat aaa 


Prior order amended on reconsideration so as to disallow 
interest on that part of purchase price which was tendered 
by respondent to complainant without prejudice to com- 
plainant’s right to seek additional recovery, which tender, 
for some reason unexplained, complainant did not accept-—— 


Page 
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APPEAL INSPECTION Page 
EFFECT OF FAILING TO OBTAIN 

If the buyer did not believe the potatoes delivered met con- 
tract requirements, and the shipping point inspection cer- 
tificate was incorrect, it should have obtained an appeal 
inspection and, therefore, the shipping point inspection cer- 
tificate stands as representing the true grade, quality and 
condition of the produce at shipping point. 


SHIPPING POINT CERTIFICATION SUPERSEDED BY 
Where a shipping point inspection certificate is reversed as 
to grade upon an appeal inspection, and the cauliflower was 
certified as failing to grade U. S. No. 1, the appeal inspec- 
tion supersedes the shipping point certification, and it is 
clearly established that the cauliflower did not, in fact, 
grade U. S. No. 1 at shipping point --_ennnnrnrnneme B81, 376. 


APPLICATION FOR LICENSE 
DENIAL OF 
Application for license to engage in business of commission 
merchant, dealer, or broker, denied, for violation of the act 
by failing to pay for produce purchased and engaging in 
business; witheut a valid leense...— m 


BANKRUPTCY 
DEFENSE OF, IN DISCIPLINARY PROCEEDING 
Bankruptcy is not a meritorious defense in a disciplinary pro- 
ceeding under the act where there has been failure to remit 
proceeds of sales to a consignor or even failure to pay 
Promptly for produce purchased .-crcnccovcmemenenertetnmenentnrnnnnenmeennnnen aie 


BREACH OF CONTRACT 
Failure to plead recoupment for damages resulting from, because 
of mistake. as to romedy, ace 2 


BREACH OF WARRANTY 
Waves of, Ue tew agreenent... se 


BROKER’S MEMORANDUM OF SALE 
EVIDENCE OF TERMS OF ORAL CONTRACT 
Since a broker’s memorandum of sale is not a written con- 
tract but is evidence of the terms of a contract orally con- 
summated, parol evidence may be introduced to show that 
the memorandum does not accurately or completely express 
the bargain 


PROOF OF TERM CONTAINED IN 
Where an alleged term of the contract contained in the bro- 
ker’s memorandum of sale, was corroborated by the testi- 
mony of. respondent’s prvusiden., and the broker, and com- 
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BROKER’S MEMORANDUM OF SALE—Continued Page 
Proor oF TERM CONTAINED IN—Continued 
plainant submitted no admissible evidence to rebut such 
testimony, held, the term in question was a term of the 
contract ———___ estoeseseoeeeeneswennseseteenenessnensenensnensenss 


CARRIER 
LIABILITY OF 
Complainant assuming responsibility for selecting a qualified 
trucker is not liable as, for selecting a qualified trucker— 


CAVEAT EMPTOR 
APPLICATION OF RULE OF, TO SALE AFTER INSPECTION 
Where the buyer inspected or had an opportunity for a full 
and complete inspection of 110 bushels of peaches prior to 
the purchase, he is bound by his inspection and cannot 
complain of defects evident a short time after the sale, 
since the rule of caveat emptor applies nnxncnancecnneenncnnnennnnnnmnns 


COMPLAINT 
TIME OF FILING OF 
An “informal” as distinguished from a “formal” complaint 
filed within the period of nine months after the cause of ac- 
tion accrued meets the requirements of section 6a of the act 


CONDITION AS TO QUALITY 
Interpretation of, in contract of purchase and sale-—.—_.84, 117, 130. 


CONSIDERATION 
ee Fe |, 


CONTRACT OF PURCHASE AND SALE 
ABROGATION OF, BY SUBSTITUTED AGREEMENT FOR ALLOWANCE 
The granting of an allowance abrogated the original contract, 
and, consequently, any warranties expressed in the original 
contract no longer exist. Respondent cannot rely upon any 
implied warranty based on the new contract as it appears 
that he inspected the produce and had apportunity for thor- 
CURE I ight siene ans erenetinnetnaseciinidaiancsi biceps petaicaimsinpinicintaiationen 


CONSTRUCTION OF TERM SALE AT MARKET PRICE IN 
Where complainant sold to respondent a carload of lettuce 
under a contract which provided that the price of the com- 
modity was to be the market price on a designated day, 
taking into consideration grade, size, and brand, held, com- 
plainant agreed to sell the shipment at whatever price was 
agreed upon on the designated day in free negotiations on 
the open market by buyers and sellers of other shipments 
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CONSTRUCTION OF TERM SALE AT MARKET PRICE 1IN—Continued 
of that commodity from that area, of comparable grade, 

ae, shee Mr en aah es Bs sce hese neat 52 


DISTINCTION BETWEEN WRITTEN CONTRACT AND WRITTEN EVIDENCE 
OF ORAL CONTRACT 

There is a distinction between written contract and written 

evidence Of an OYAl COMET AC Hnexcnenenncmmmnmeen meee neers iin 


EFFECT OF FAILURE TO MAKE COMPLAINT ON QUESTION OF BREACH 
OF 

Where complainant-seller brought an action for the balance 
of the purchase price of four shipments of bananas, and 
respondent-buyer contended that all of the shipments ar- 
rived in a damaged condition, but admitted that it was 
making no complaint except as to the fourth shipment, it 

is held, that by such admission respondent concedes liabil- 

ity for the first three shipments of bananas and that it is 
indebted to complainant for the full purchase price of said 
first three shipments, less $1,500 paid by it on account 


EFFECT OF FAILURE TO PROVE DISPUTED TERM OF 
Where the invoice and confirmation of purchase do not con- 
tain disputed term concerning a Federal inspection, and 
the buyer objected promptly to the subsequent inclusion of 
this term in the confirmation of purchase by seller, and 
neither party substantiated their claims as to past trans- 
actions, held, that the disputed term is not a part of the 
CNTR hain tscetibstsisiesncatiicar oaeeini incepta analatisgaagaadaiconss 


EFFECT OF NEW AGREEMENT AFTER PURCHASE 
Where respondent agreed upon arrival of the shipment of 
apples at destination to dispose of the major portion of the 
apples for complainant’s acccount and agreed that it would 
not deduct any brokerage or commission, but in render- 
ing an account sales respondent deducted $314.97 selling 
charges, it is held, that this was in violation of the agree- 
ment between the parties and respondent’s failure to remit 
the full amount of the proceeds from the resale of the ap- 
ples is a violation of section 2 of the act for which repara- 
tion should be awarded comp]aim ant — a annexnenmneemeeeeeenenen 


FAILURE TO PROVE MODIFICATION OF TERMS OF 
Where respondent failed to prove a mutual agreement be- 
tween the parties to change the terms of the original con- 
tract, it is concluded that the original terms of the contract 
GB. TERIA TE Teen scerccenegepieceeeineenrinnentnpnanennins 


GRANTING OF ALLOWANCE AS CONSTITUTING NOVATION OF 
Where a buyer examines, or has an opportunity to examine, 
the produce and thereafter asks for a reduction in the price 
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GRANTING OF ALLOWANCE AS CONSTITUTING NOVATION OF—Con- 
tinued 
of the commodity, which the seller grants, a new contract 
of purchase and sale results. In the absence of any evidence 
that the original agreement would be inoperative only upon 
full performance of the later agreement, it is concluded 
that the agreement in question was a substituted contract 
and that the subsequent breach of this substituted contract 
by part payment did not revive the superseded claim 


INTERPRETATION OF TERMS OF 
Where the contracts provided for shipments to begin “on or 
about May 15th” and also provided that shipments should 
begin “earlier than May 15th if possible,” it is held, that 
the first provision gave respondent the right to start ship- 
ments a few days before or a few days after May 15th, but 
the second provision did more than authorize shipments 
prior to the stated date, since it obligated respondent to 
start shipments before May 15th if it was reasonably pos- 
Uae, OM SMI 00 0 ini i ee se 


MEANING OF TERM, DELIVERED SALE 
Meaning of term of delivered sale discussed where a sale is 
made on a delivered basis as to price, but grade, quality 
and condition are to be as found at shipping point... 


PrRooF OF TERMS OF 
Complainant is deemed to have failed to establish a consign- 
ment sale of two cars of bananas since his testimony is 
not corroborated with either oral testimony or documentary 
evidence, while respondent’s contention of an outright pur- 
chase is supported by the testimony of a disinterested third 
party and an interested employee,and,in addition, complain- 
ant made no written demand upon respondent to account 
for the alleged consignment sale to prove such transaction 


PURCHASE PRICE HELD EQUIVALENT TO REASONABLE VALUE OF 
PRODUCE 
Where the terms of sale are complete except for an agreement 
fixing the price, the law implies a price equivalent to the 
reasonable value of the goods————________.. 


STIPULATION 
Where a purchaser wishes a certain grade or warranty, it 
is incumbent upon him to stipulate for such grade or war- 
ET | ontcaeriinnnintitncbechnpioiinnnicinsealmhabaiinnbaoanetty ANG, TER. 


SUFFICIENT COMPLIANCE WITH, AS TO PLACE OF SHIPMENT 
Where complainant contracted to sell respondents a carload 
of U. S. No. 1, Idaho Triumph potatoes and supplied a car 
of U. S. No. 1 Triumph potatoes shipped from Jamieson, 
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SUFFICIENT COMPLIANCE WITH, AS TO PLACE OF SHIPMENT—Con- 
tinued 
Oregon, in sacks branded “Idaho-Oregon Potatoes,” and re- 
spondents contended that the potatoes originated in Oregon, 
it is held, that the evidence shows that Jamieson, Oregon 
is about 25 miles across the Snake River from the Idaho 
State line, that shipment from a point so near the place of 
shipment specified in the contract is substantial compliance 
with the terms of the contract and that respondents’ objec- 
tion on this point is without merit, that complainant ten- 
dered delivery of a carload of potatoes substantially in com- 
pliance with contract terms, and that respondents’ rejection 
of the potatoes was without reasonable cause, in violation 
ee neat DS ical sialsncts his detail dindeapapaidaicaiaaaaatal a 


SUFFICIENT COMPLIANCE WITH, AS TO TIME OF SHIPMENT 
Where respondents contended in their answer to the com- 
plaint that because potatoes purchased by them on August 

38 were shipped on August 1 rather than on July 31 as 
shown by broker’s memorandum of sale, they were within 

their rights in rejecting on account of delayed shipment re- 
gardless of condition of the potatoes upon arrival, it is held, 

that there was no showing that respondents demanded at 

time of purchase that the potatoes must be shipped July 

31, nor any evidence that slightly delayed shipping in any 
way caused damages to respondents, and that even if time 
of shipment was of the essence of the contract, shipment 
of the potatoes on August 1 was a sufficient compliance with 
Waite I sa cncscstehieentiesbcitcilblitiiip lb tiaceaionsapaesitiad tain tenaidipndicia 


TERMS OF SALE F.O.B. ONLY 
Where complaint alleged that it sold and delivered a car- 
load of Mexican tomatoes to respondent on an f.o.b. accept- 

ance final basis, and that tomatoes meeting contract re- 
quirement were delivered to and accepted by respondent, 

but that only a part of the purchase price has been paid, 

and respondent defended on the grounds that (1) the claim 

was barred because an adequate complaint was not filed 
within the time allowed by the act, (2) there was a failure 

of proof on the part of complainant, it having alleged a 
written contract in the complaint and offered proof only 

of an oral contract, (3) there was no privity of contract 
between the parties, (4) the terms of sale were f.o.b. only, 

(5) that tomatoes did not meet the grade requirements on 
contract, (6) the tomatoes were not in suitable shipping 
condition, and (7) the shipment was not promptly diverted 

to respondent, held, that respondent’s motions covering the 

first two defenses should be overruled, since the evidence 
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TERMS OF SALE F.O.B. ONLY—Continued 
discloses that the terms of sale were f.o.b. only, respond- 
ent’s other contentions are without merit; and reparation, 
with interest, should be awarded complainant in the amount 
of the full purchase price.—_——_____._.. anette COO 


COUNTERCLAIM 
Dismissal of, based on settlement between parties—.___-.471, 753, 1089. 


DISMISSAL OF, FOR FAILURE TO INTRODUCE EVIDENCE OF CONTRACT 
TERMS 

Where respondent failed to introduce evidence in support of 

its contention that complainant contracted to ship firm and 

mature onions, and the former’s confirmations of purchase 

contain no such provision, it is concluded, that respondent 

has failed to establish that the contracts involved in the 

counterclaim contained any Such PLrOviSiOMS-.cccecmcnnenenecneensenenene 


Granting and dismissal of 


CRATES 
ALLOWANCE OF PRICE OF 
Where complainant sold celery to respondent and it appeared 
that it was necessary for complainant to purchase empty 
crates in which to pack the celery for shipment to respond- 
ent, for which complainant charged respondent 30 cents per 
crate for the empty crates, in a suit for the invoice price 
of the shipment, it is held, that since the celery could not 
have been shipped and proper delivery made without the 
crates, they must be considered a necessary part of the 
transaction and the item for cost of the crates is properly 
A i islet aes cl een dtnlesensiiettinte beduibinen 


DAMAGES 
DIMINUTION OF 
Application of, resulting from breach of warranty in diminu- 


tion of amount of the purchase price due-—.. 


EFFECT OF FAILURE TO PROVE 

Where complainant alleged that respondent-broker failed to 
make sales of complainant’s 1946 pack of frozen fruits and 
vegetables in accordance with the agreement of the parties, 
held, that since complainant has failed to establish by a 
preponderance of the evidence that respondent did not in 
good faith carry out its duties under the brokerage agree- 
ment between the parties and failure to prove damages, the 
complaint should be dismissed———_____E SOD 


Evidence failing to show. 47 
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MEASURE OF, BASED ON 
BREACH OF CONTRACT 
Where a purchaser accepts a commodity under the original 
contract, he is liable for the full purchase price, less any 
damages proved to have resulted from breach of contract 
on the part’ of the selier $$... 17, 1083. 


BREACH OF EXPRESS OR IMPLIED WARRANTY 
General damages for the two possible breaches of warranty 
here involved would be the difference between the value of 
the bananas actually delivered at destination and the value 
at destination of the bananas meeting contract requirements 407 


BREACH OF WARRANTY 
Where the purchaser accepts the goods, the proper measure 
of damages for the seller’s breach of warranty is the dif- 
ference between the value of the commodity at the time of 
delivery and the value it would have had if it had met con- 
tract requirements... ae edad peeeeiseceriel aia 


General damages for breach of warranty would be the differ- 
ence between the value of the onions actually delivered at 
destination and the value at destination of onions meeting 
contract requirements, and the burden of proving both val- 
ues is upon the buyer, which respondent failed to do in this 
case 


BREACH OF WARRANTY OF SUITABLE SHIPPING CONDITION 
General damages for breach of warranty of suitable shipping 
condition would be the difference between the value of the 
produce actually delivered at destination and the value at 
destination of the produce meeting contract requirements 


FAILURE TO DELIVER COMMODITY 
The proper measure of damages herein for failure to deliver 
is the diflerence between the contract price and the market 
price and the market or current price of the grapes at the 
time or times when they should have been delivered—_174, 669 


Difference between the contract price and the prevailing mar- 
ket price on the day shipment should have been made. 673 


Loss OF PROFITS 
Under the civil law of Louisiana respondent-seller is liable 
to complainant-purchaser for its loss of profits where re- 
spondent-seller breached its contract to perform messenger 
GSO CUE insicsciscshnenseecetenrchebiicnnsneiiihciaiaesias teeedecsteabdieceniam 
REJECTION OF COMMODITY 


Difference between the contract price and the amount realized 
on resale._..-------§62, 72, 229, 284, 661, 724, 778, 803, 817. 
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MEASURE OF, BASED 0N—Continued 
REJECTION OF COMMODITY THROUGH ERROR OF BROKER 
Where the seller delivered frozen apricots in accordance with 
the broker’s instructions, but the merchandise had not been 
ordered and was rejected by the purchaser, and it was held 
or taken for storage charges, the seller is entitled to dam- 
ages from the broker in the amount of contract price, plus 
prepaid freight and other charges-—————--—-------- 99, 106, 148. 


MoNEY ADVANCED, WHEN NOT RECOVERABLE AS 
A person defaulting on a contract may not recover money 
advanced, at least where the amount is not so greatly in 
excess of the probable harm caused as to be considered a 
TL nn cence ra ep nc anes 76 


NEGLIGENCE IN SELECTING CARRIER 

Where respondent, in defending an action for the balance of 
the purchase price of a shipment of bananas purchased by 
it from complainant, alleged that the bananas were chilled 
in transit as a direct result of complainant’s negligence in 
selecting a defective truck in which to ship the fruit, but 
the evidence shows that complainant, pursuant to respond- 
ent’s direction, obtained the services of an established and 
experienced banana hauler, and complainant denied any 
negligence and stated that the truck was not visibly defec- 
tive at the time of loading, it is held, that by assuming re- 
sponsibility for selecting a qualified trucker, complainant 
did not thereby become a guarantor of the trucker’s per- 
formance, that if chilling damage occurred through fault 
of the carrier, complainant cannot be held liable for such 
damage, and that respondent has failed to sustain the bur- 
den of proving that complainant was negligent in selecting 
ae UN ices ncsiictisnoneasiniacinnn igen gina aemepiacamnaltaisiaitepsibaaiaeintinsientlid 


VALUE OF PROPERTY 
Buyer, to recover, must prove value of commodity on date of 
OI GCG iinet 71 


DEFAULT 
Admission of facts alleged in the complaint by i > 
39, 51, 67, 162, 164, 202, 207, 210, 216, 218, 291, 293, 296, 298, 305, 
$22, 324, 343, 345, 349, 364, 373, 376, 387, 395, 406, 448, 461, 470, 481, 
498, 496, 498, 501, 504, 508, 533, 535, 539, 558, 560, 563, 566, 568, 604, 
607, 611, 613, 633, 643, 653, 656, 658, 666, 669, 707, 714, 716, 732, 744, 
772, 775, 782, 785, 790, 796, 798, 800, 803, 817, 820, 822, 825, 1168, 1170, 
1177, 1179, 1181, 1188, 1190, 1193, 1195. 
Waiver of oral hearing by. 
67, 164, 202, 210, 216, 218, 291, 293, 296, 298, 305, 322, 324, 343, 364, 
878, 387, 448, 461, 470, 481, 493, 498, 501, 504, 533, 558, 560, 566, 568, 





DEFAULT—Continued 

607, 611, 633, 653, 656, 666, 669, 707, 714, 716, 732, 744, 772, 775, 782, 
785, 790, 800, 820, 822, 825, 1168, 1170, 1177, 1179, 1181, 1188, 1190, 
11938, 1195. 





DEFENSES 
EFFECT OF FAILURE TO PROVE 





DELIVERED SALE 
EVIDENCE SHOWING 





DELIVERY OF COMMODITY 
Factors CONSIDERED 





DEPOSITIONS 
IRREGULARITIES OF 
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Where complainant sought to recover balance of the purchase 
price of peaches sold to respondent on an f.o.b. basis, and 
the latter alleged that the peaches had Brown Rot on ar- 
rival, a breach of complainant’s express warranty against 
such rot, and that complainant accepted the resale net pro- 
ceeds in full settlement of all claims held, that respondent 
failed to prove either of the two defenses and that, since the 
suitable shipping condition rule was inapplicable because 
the peaches were damaged by rough handling in transit, 
reparation should be awarded complainant for the balance 
of the purchete. price... ae 


Evidence held to show that the sale was made on a delivered 
basis as to price, but grade, quality and condition were to be 
on 100ne at shinning 6m’... ee eee 


In determining whether good delivery has been made of a 
contract calling for produce of a certain percentage of a 
U. S. grade, the tolerances provided in the grade for decay, 
or other factors causing progressive deterioration, must be 
applied. An inspection certificate showing produce referred 
to therein as being of a certain percentage of a U. S. grade 
cannot be considered as indicating that good delivery has 
been made on a contract calling for such percentage of the 
grade if it shows decay, or other factors causing progressive 
deterioration, in excess of the tolerances provided in the 
ON cs enter erence wie eaeeiepeneaneantinionalicietioons 


Although it was irregular for complainant’s attorneys to pro- 
pound the written interrogatories to the deponents, held, 
it was not so irregular as to warrant excluding the deposi- 
tions from evidence, and while the repeating of questions 
and the introduction of new questions was somewhat irreg- 
ular, respondent was not actually prejudiced thereby, and 
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the Presiding Officer was correct in admitting these depo- 
A Site IN a isein nin emraiiirnanmmnainmmapenimncns Gab 


DISCIPLINARY PROCEEDING 
PROTECTION OF PUBLIC INTEREST 

A disciplinary proceeding under the act does not deal with the 
relationship of a respondent to his creditors for the pur- 
pose of seeking compensation for the creditors but involves 
the relationship of the respondent to the public at large, at 
least to that part of the public in the business of selling 
and buying perishable agricultural commodities... 509 


DISMISSAL 
AGAINST BROKER 
Complaint dismissed against respondent-broker-. 


BANKRUPTCY OF RESPONDENT 
Where notice was received that respondent filed a petition in 
bankruptcy and had been adjudicated a bankrupt, the com- 
plaint is dismissed without prejudice oom 


BURDEN OF PROOF 
Failure to sustain, of existence Of COMET Et ann nnnnnnnceenenennernee 


ELECTION OF PARTY 
Complaint dismissed against respondent whom complainant 
did not elect to hold liable... ss ‘ 


FAILURE TO ESTABLISH AGENCY 
Where complainant-seller failed to establish that a third party 
had authority, actual, apparent or inferred, to purchase a 
carload of bananas from complainant for respondent’s ac- 
count, held, that complainant has failed to prove the exist- 
ence of a contract between it and respondent and the com- 
Pisin’ Shou: De ininINeee cg eee 


FAILURE TO ESTABLISH BREACH OF DUTY 
Reparation complaint dismissed for failure to establish breach 
of duty of prompt and diligent action in notifying complain- 
ant of the true name of buyer of shipment————______.. 


FAILURE TO GIVE TIMELY NOTICE OF CLAIM FOR DAMAGES 
Where the purchaser of a carload of onions in an f.o.b. sale 
alleged that the onions were abnormally deteriorated upon 
arrival at destination and therefore that the shipper 
breached his warranty of suitable shipping condition, but 
the evidence shows that the shipper had no notice of any 
trouble in connection with the car of onions until about 7 
months after the transaction occurred, held, that the ship- 
per was not given timely or reasonable notice of the pur- 
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FAILURE TO GIVE TIMELY NOTICE OF CLAIM FOR DAMAGES—Con- 


tinued 
chaser’s claim for damages and complaint should be dis- 


WI rsscosesaccainininsnishesienasacietanitiaaanasieiaseaindentaaaatacica 
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FAILURE TO MEET TERMS OF CONTRACT 
Failure to meet contract specification as to date called for 
errival- of ‘cnt of ‘tomistoetsns.ncet ns’ § O58 













FAILURE TO PROVE ABNORMAL DETERIORATION OF COMMODITY 
Where complainant-purchaser brought an action for damages 
against the shipper and complainant’s consignee alleged to 
have been sustained on a carload of onions, which was han- 
dled by complainant’s consignee on a point account basis, 
on the theory that the onions were abnormally deteriorated 
upon arrival at destination, and were, therefore, not in suit- 
able shipping condition at time of shipment, but the record 
shows that the onions were permitted to stand on track in 
Florida at least 48 hours before inspection by consignee and 
that they were not officially inspected until about 76 hours 
after arrival, it is held, that the condition reported at time 
of inspection in nowise indicated condition of the onions on 
arrival, that there was no evidence of condition on arrival, 
that complainant’s claim that the onions were abnormally 
deteriorated is without merit, and that the complaint 
against the shipper should accordingly be dismissed 


















749 









FAILURE TO PROVE AGENT SOLD PRODUCE AT LESS THAN MARKET 
VALUE 

Where complainant alleged that respondent sold onions 

shipped to the latter for reconditioning and grading at less 

than prevailing market price and complainant requested 

an award of reparation based on what he alleged was the 

market value, held, that complainant failed to prove that 

the onions were worth more than the amount received by 
respondent and, therefore, the complaint should be dismissed 726 












FAILURE TO PROVE DAMAGES 
Though a failure of a consignee, agent or factor, to keep his 
principal informed as to the condition of the market and 
the progress of the sales constitutes negligence, in order to 
recover on this theory of negligence complainant-principal 
must show that if he had been informed by the respondent 
of the condition of the market and of the fact that the con- 
signee was having difficulty in selling the produce, the prin- 
cipal could have turned the shipment over to another dealer 
or diverted it to another market, and that through another 
dealer or in another market the produce could have been 
sold to better advantage, but since the principal failed to 
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DISMISSAL—Continued Page 
FAILURE TO PRovE DAMAGES—Continued 
make such a showing, the complaint for negligence against 
the consignee should be dismissed —---cccucnmmnnnnnmnmnmen 42, 388, 


FAILURE TO PROVE DEFENSE 
Complaint dismissed for failure to show that the commodity 
was not in suitable shipping condition—-_._______-----_--__--- 33 


FAILURE TO SUSTAIN BURDEN OF PROOF AS TO NEGLIGENCE OF Bro- 
KER 

Where complainant in an action for damages against its 
agent, who acted as a buying broker, alleged negligence 

on the part of the agent for failure to use ordinary and 
reasonable care, skill, and diligence in the performance of 

its duties, it is held, that as a general rule, an agent owes 

his principal a duty to adhere faithfully to all instructions 
given him by the principal, and a failure or neglect to do 

so will make the agent liable for any loss or damage which 
may result therefrom; but since the record fails to disclose 
evidence from which it can be determined exactly what the 
agent’s duties were in this case, it is concluded, that com- 
plainant has failed to sustain the burden of proof resting 
upon it to show negligence of the agent and, therefore, the 
COMplaint Should be Aismissed a —--vcrccccmncmenenmeneenrnneneneeenmennnes 


LAWFUL REJECTION 
Complaint dismissed for failure to meet contract requirements 
and because the rejection of the commodity was not without 
a caer as bsecncriosa seeders osisoeanees aaaaeninisinesectnesseoien se 


PAYMENT FOR PROTECTION AGAINST Loss 
Where complainant sought to recover the balance of the pur- 
chase price of a truckload of bananas and respondent main- 
tained that the bananas were chilled and frozen on arrival 
which complainant agreed to protect against loss, and that 
complainant has been paid the full amount received from 
the sale of the bananas, held, the evidence establishes that 
complainant agreed to protect respondent against all loss 
from chilling and freezing and, since complainant has been 
paid the gross proceeds, the complaint should be dismissed 


PAYMENT PROPERLY MADE ON CONSIGNMENT BASIS 
Where the evidence shows that the contract in dispute was not 
one of purchase and sale as contended by complainant, but 
was one of consignment, and that proper accounting and 
payment has been made to complainant on a consignment 
basis, the complaint should be dismissed —-cncnnennmnnnnee 1050 


PETITION FOR RECONSIDERATION 
Dismissal of, for failure to show error in prior order—__________ 29, 
68, 208, 226, 318, 319, 325, 339, 540, 543, 544, 825, 1028, 1026, 1028, 1165. 
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PROOF PRORATION NECESSARY AND PROPER 
Where complainant-purchaser seeks damages based upon re- 
spondent-seller’s failure to make full delivery under North- 
west Frozen Foods Association contracts, which contracts 
contain provision as to prorating delivery in case of crop 
shortage, and where respondent-seller has sustained the 
burden of proving that proration was necessary and proper, 
and that complainant was not entitled to additional deliv- 
eries, held, the complaint should be dismissed—...--------_- 1109 
Rejection of commodity not without reasonable CAUSCnnnxnxmnnnnn 52, 
55, 117, 180, 165, 455, 463, 619, 707. 


REQUEST OF COMPLAINANT 
Where complainant requested the Department to dismiss the 
complaint, the complaint is dismissed... 248, 488, 604, 725. 


REQUEST OF COMPLAINANT WITHOUT PREJUDICE 
Where complainant advised the Department that respondent 
had paid $100 on his indebtedness, and requested that the 
Department “consider the above claim closed unless we 
deem it necessary to re-open the case,” the complaint is 
Gisrmissed without prey dice an nineman nannies 


SETTLEMENT BETWEEN PARTIES 
Where respondent’s attorneys advised the Department that 
the complaint had been settled and submitted a stipulation 
for dismissal executed by the attorneys for the parties, the 
complaint is dismissed..208, 204, 211, 219, 220, 340, 346, 351, 471, 
666, 712, 742, 808, 804, 1027, 1089, 1117, 1124, 1125. 


SETTLEMENT BETWEEN PARTIES WITH PREJUDICE 
Where the Department received a stipulation signed by the 
parties and their attorneys to the effect that the contro- 
versy had been settled between the parties and authorizing 
the Department to dismiss the complaint with prejudice, the 
complaint is, accordingly, dismissed with prejudice.__.. 


STIPULATION OF PARTIES 
Where complainant-purchaser joined as party respondent its 
consignee (in joint account transaction) in an action for 
damages involving a carload of onions, and the consignee 
subsequently filed a counterclaim against complainant, but 
complainant and said consignee at an oral hearing entered 
into a stipulation to dismiss the complaint as to the con- 
signee, as well as the counterclaim against complainant, it 
is held, that the complaint should be dismissed as to com- 
plainant’s consignee and the counterclaim should likewise 


Lit NO a ccisnernticnrnnvmnnctiaciininentigalaiianmnensinisitiininnainiammciai, TOM 





1288 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 11 A.D. 


JANUARY-DECEMBER 1953 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISPOSAL OF SHIPMENT Page 
Duty To USE REASONABLE DILIGENCE AND CARE IN 

Where respondent was obligated to dispose of the shipment 
to the best advantage and tender the net proceeds to com- 
plainant, complainant’s failure to introduce sufficient evi- 
dence to establish that respondent failed to use reasonable 
care and diligence in disposing of the shipment, or that 
there was any impropriety in any of the charges made by 
respondent against the gross receipts received in the sale of 
the tomatoes results in the conclusion that the net amount 
realized upon resale of tomatoes represented the amount 
owing to complainant-——.. 


DIVERSION 
FAILURE TO ESTABLISH AUTHORITY TO DIVERT CAR OF PRODUCE 


Complainant failed to establish that respondent diverted the 
car of bananas as the third party signed the diversion 
order for complainant, without authority of respondent— 


DUMPING 
EFFECT OF LACK OF PROOF OF NECESSITY FOR 
Lack of proof of the necessity for dumping precludes recovery 


EFFECTIVE DATE OF ORDER 
Extension of time of, in reparation proceeding 


ELECTION OF PARTY 

ORDER ENTERED AGAINST RESPONDENT ELECTED BY COMPLAINANT 

Where a Preliminary Statement, Findings of Fact, Conclu- 

sions, and Preliminary Order were issued wherein it was 

decided that complainant may recover from either one of 

two respondents, but complainant should elect which re- 

spondent it wishes to hold liable in damages, and complain- 

ant has now made such election, held, that an order of 

reparation should be entered in favor of complainant 

against the respondent it elected to hold liable, and the 
complaint should be dismissed as to the other respondent 249 


Time of election of party to be held liable-—————___ S177 


ELECTION OF REMEDIES 
In ACTION TO RECOVER DAMAGES FOR FAILURE TO DELIVER CoM- 
MODITY 
Where complainant-purchaser seeks to recover damages for 
failure to deliver to it 10 carloads of grapes pursuant to a 
contract with respondents, and respondent-shipper contends 
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IN ACTION TO RECOVER DAMAGES FOR FAILURE TO DELIVER COM- 
MODITY—Continued 

that it did not intend to be bound by any agreement until 

a confirmation of sale was signed by the purchaser, and 
respondent-broker contends that an election should be made 

by complainant as to which respondent it wishes to hold li- 

able in damages, held, upon the evidence, that (1) respond- 
ent-shipper ratified the agreement in question by accepting 

without objection complainant’s deposit; (2) complainant 

knew the broker was acting as a broker, but did not know 

the identity of the shipper, and the shipper therefore is a 

partially disclosed principal; (3) upon learning the identity 

of the shipper complainant may hold either the shipper or 

the broker; (4) complainant need not elect which respond- 

ent it wishes to hold prior to a determination of the liability 

and relationship of the respective parties; and (5) a pre- 
liminary order should be entered giving complainant 20 
days within which to make an election in writing 
















238 










)60 











ERRORS OF JUDGMENT 
Liability for, by agent or factor 







70 





ESTOPPEL 
APPLICATION OF PRINCIPLE OF 

Estoppel arises when a person, by that which he does or says 
or abstains from doing or saying, causes or permits another 
person to believe a thing to be true, and to act upon such 
belief otherwise than but for that belief he would have 
acted; or when one by his words or conduct wilfully causes 
another to believe the existence of a certain state of facts, 
and induces him to act on that belief, so as to alter his pre- 
vious position, or to omit to assert some right which he 
Otherwise would have asserted ncxxcnvceecnennevcrnnneennenemenmnennenen 


CONDUCT OF PARTY AS CREATING 
Where respondent, in an action for damages based on breach 

of warranty, denied that it was a party to the transaction 

and alleged that the produce was sold to complainant by a 
member of respondent partnership solely in his individual 
capacity, but all correspondence relating to the purchase 

and sale was signed by respondent partnership, which never 
denied it was a party to the transaction, either to com- 
plainant or to the Department during the investigation of 

the complaint, and first denied this fact in its answer to the 
formal complaint, it is held, that in view of respondent’s 
conduct during the transaction and throughout the investi- 
gation of the complaint, and its failure to notify complain- 






41 
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CONDUCT OF PARTY AS CREATING—Continued 
ant and the Department at the proper time if it was not, 
in fact, a party to the transaction, respondent is estopped 
to deny that it was a party to the transaction and to main- 
Gaits (hie etnies oni 


INTENT TO DECEIVE NoT NECESSARY ELEMENT TO ESTABLISH 
In order to create an estoppel, one’s conduct need not be char- 
acterized by an actual intent to mislead or deceive. It is 
sufficient that his acts, declarations, or silence be of such 
character as to have the natural effect of influencing the 
person to whom it is addressed to do, or not to do, to his 
detriment, what he would not otherwise have done. 


EVIDENCE 
BURDEN OF PROOF AS TO— 
ESTABLISHMENT OF CONTRACT OF PURCHASE AND SALE 
The burden is on complainant to establish by a preponder- 
ance of the evidence that the agreement was one of pur- 
Pmt AR OU cr secre 


Where complainant alleged that it sold and delivered to 
respondent a carload of celery, and the latter denied the 
sale, contending that the shipment was delivered to re- 
spondent only for its examination for the purpose of de- 
termining whether it wished to purchase the shipment, 
held, the burden of proving that the parties entered into a 
contract of purchase and sale rests upon complainant, the 
party asserting the contract, and since complainant failed 
to sustain its burden by a preponderance of the evidence, 
it cannot recover on the contract and the complaint 
SRC Tie URN sais asccaiatncinincaincinceindnionitiestinioienetaaia tiene 


Necessity of establishing prov ation —eneceeneeennnennenen 
TI AE I carseat 
Documents as 


Facts FAILING To SHOW— 
Acceptance of net proceeds in full settlement. _-oenncconcom 


BREACH OF CONTRACT 
Where complainant alleged that it sold and delivered a 
carload of tomatoes to respondent who failed to pay the 
purchase price and admitted the purchase but alleged that 
complainant breached the contract, held, that since re- 
spondent submitted no evidence to support his position and 
the evidence of record shows that complainant complied 
with the terms of the contract, complainant should be 
awarded reparation in the amount of the purchase price 


Page 


1095 
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Fact FaILinc To SHOw—Continued 
BREACH OF DUTY 

Where complainant seeks to recover damages against respond- 
ent-broker by reason of an error made in billing a shipment 
of frozen fruit to the wrong purchaser, held, the evidence 
shows that as soon as the error came to respondent’s at- 
tention, it acted promptly and diligently in notifying com- 
plainant, and since the latter has failed to establish by a 
preponderance of the evidence a breach of any duty due 
from respondent to complainant, the complaint should be 
dismissed 


Commodity was not in suitable shipping condition..........-72,_ 417. 
Consignment transaction 

so _sscasecuniiassisininteigedibaaciacerthetnaachetinipeanincinnipaleghinacmianen abs 425 
eR aisskohtitinsdlachnipninssctcrcepliipiaail sak Ieee dala 142, 306. 


Damages because of alleged failure of agent or factor to keep 
principal informed 


Damages resulting from breach of warranty 
Existence of agency 
Bxistente a eaten Vath... 424, 485. 


Lack of duty to use reasonable diligence and care in disposal 
of shipment, and tender net proceeds of resale of commodity 240 


Meeting of contract requirements 


Modification of contract terms 


Negligence of agent or factor to accept offers to purchase com- 
Sarr eke rene gentin anne rondeeentn 368, 390. 


NEw CONTRACT 

Where respondent-buyer of a truckload of bananas, in defend- 
ing complainant-seller’s action for the balance of the pur- 
chase price thereof, alleged that immediately upon arrival 
of the shipment respondent notified complainant that the 
fruit was damaged by chilling and that complainant assured 
respondent any damage would be satisfactorily adjusted, 
but a preponderance of the evidence shows that no com- 
plaint or notice was given to complainant by respondent 
until the bananas were disposed of and respondent remitted 
the proceeds of sale, it is held, that respondent, having ac- 
cepted the bananas in compliance with the contract, be- 
came liable for the purchase price thereof, and that re- 
spondent’s failure promptly to pay the full purchase price 
to complainant is a violation of the act for which complain- 
ant is entitled to an award of reparation for the balance 
OE Ce OS nis ccesicticcsrerccennipsnarinnenlgisilemninnsinnn . 449 
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EVIDENCE—Continued 
Fact FAILING TO SHow—Continued 
PARTIAL PAYMENT OF PURCHASE PRICE 
In a suit by complainant for purchase price of produce sold 
to and accepted by respondent, where respondent alleged 
part of purchase price had been paid, held, respondent failed 
to submit evidence showing that part of the price was paid 
in cash to complainant————_________. 
Parties entered into an open price contract-———_______. 
Term in contract of purchase and sale—————.—____.. 
VERACITY OF WITNESS 
It is a generally accepted rule that when a person testifies 
under oath to the truth of a material fact about which he 
could not possibly be mistaken, and such testimony is dis- 
proved or discredited beyond doubt, then a reviewing body 
is at libery to disregard the testimony of such witness in 
cece coe lonesome 


Facts SHOWING 
Agent or factor did not fail to dispose of commodity 


Page 


390 


Commodity of type ordered ———__.__............. 228, 234, 


Complainant agreed to protect respondent against all loss 
from chilling and freezing of produce eens 


Complainant was a purchaser and not a broker 


DELIVERED SALE 
Evidence held to show that the sale was made on a delivered 
basis as to price, but grade, quality and condition were to 
be as found at shipping point 


Existence of joint account 


Money advanced by complainant 
OVERLOAD NoT CAUSED BY AGENT 
Facts failed to show that overload resulted, not from actions 
of shipper while acting as agent for the purchaser in select- 
ing a faulty truck, but overload resulted from actions of 
complainant as shipper in improper loading of truck selected 


Produce was not in suitable shipping condition 

Prompt and diligent action in notifying complainant of true 
mame Of buyer GL Siakrrteint, onnnnn cece cennpeetrecerreerenimerennnemeenene 

Purchaser’s agent was authorized to make the purchase—_. 

Respondent in good faith carried out its duties under the 
brokerage agreement 


Respondents agreed to pay on the basis of the net weight at 
the time of shipment and not on the basis of complainant’s 
invoice which showed less than the actual weight ~~... 


757 
1032 
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EVIDENCE—Continued Page 
Facts SHOWING—Continued 
Sale by sample ss cihastsitiisnacals ailpcuaiaioand 


Transaction constituted sale. bees ove eh re | 


Term of the contract was contained in the broker’s memoran- 
im a nh ical eS 


Terms of contract of purchase and sale—————————_____- 43 


EXAMINATION OF SHIPMENT 
LIABILITY FOR DELAY IN MAKING 
Where a shipment was diverted to a prospective buyer for his 
examination and the latter failed to make a timely exam- 
ination and to give prompt notice to the offeror of his de- 
cision to accept or reject the offer, held, the prospective 
buyer is liable to the offeror for whatever damage the of- 
feror suffered as a direct result of the prospective buyer’s 
DENY anna 5 iit venti 


EXPRESS WARRANTY 
DEFINITION OF, IN SECTION 12 OF THE UNIFORM SALES ACT 
Section 12 of the Uniform Sales Act, effective in both IIli- 
nois and Pennsylvania, provides that any affirmation of fact 
by the seller relating to the goods, is an express warranty 
if the natural tendency of such affirmation is to induce the 
buyer to purchase the goods, and if the buyer purchases the 
goods relying thereon——__...__._... accidents Micdctaits 


EVIDENCE SHOWING 


Evidence held to show that seller warranted that the potatoes 
had been federally inspected at shipping point and that 
they were of a certain grade, quality and condition, all as 
set forth in the shipping point inspection certificate. 


EXTRA FANCY BRAND NAME 
Inadvertent use of, as no ground for rejection of commodity... 


FAILURE TO DELIVER 
DAMAGES FOR 

Where respondent contracted to ship potatoes to complainants 
and failed to ship on the dates provided in the contracts, 
held, that respondent’s failure to ship was in violation of 
section 2 of the act and that complainants should be award- 
ed damages for the difference between the contract price and 
the prevailing market price on the day shipment should 
BECO BOG TAG Eicincnnnnmmnneemicnininmemen tes Ga 
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FLAGRANT VIOLATION OF ACT Page 
FAILURE TO REMIT PROMPTLY TO CONSIGNOR 
Failure to remit promptly to a consignor the proceeds of sales 
made by the consignee belongs within the class of violations 
properly called flagrant-—__.. 


F.O.B. ACCEPTANCE 

LACK OF RIGHT OF REJECTION ON ARRIVAL OF COMMODITY UNDER 

Where the transaction in dispute involved the sale by re- 

spondent to complainant of U. S. No. 1 tomatoes and, as 

set forth in the Broker’s Standard Memorandum of Sale, 

was based on the terms “f.o.b. shipping point—Texas ... 

f.o.b. acceptance’; under this contract the tomatoes were 

required to grade U. S. No. 1 at shipping point, but the 

shipment was not required to grade U. S. No. 1 at destina- 

tion; and since the sale was on an f.o.b. acceptance basis, 

the buyer had no right of rejection on arrival, nor any 

recourse against the seller because of any change in condi- 

tion of the produce in transit, unless the produce when 
shipped was not in suitable shipping condition - 1184 


WARRANTY OF SUITABLE SHIPPING CONDITION UNDER 
The use of the term “f.o.b. acceptance” in a contract for the 
purchase and sale of a carload of produce raises a war- 
ranty of suitable shipping condition under the definition 
of the term provided in the regulations—._.. seit 30 


F.0.B. SALE 
Buyer’s right to damages not waived by rejection of commodity in 


LIABILITY OF SHIPPER FOR FAULTY LOADING UNDER TERM OF 
Shipper is held liable for faulty loading of the tomatoes since 
under the term f.o.b. the shipper was required to place 
the tomatoes free on board the truck at shipping point... 


SUITABLE SHIPPING CONDITION WARRANTY UNDER 
In an f.o.b. sale such as this, the shipper warrants the prod- 
uce to be in suitable shipping condition; that is, in a con- 
dition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified 
BRK ENO IN cnc seins iin tiepeetistttacne 70, 722. 


INSPECTION 
EFFECT OF PRICE ADJUSTMENT AFTER 
Where a buyer examines, or has an opportunity to examine, 
the produce involved, as was the case here, and thereafter 
asks for an allowance on the price, which the seller grants, 
a new contract of purchase and sale results ccccnncnmoemecnnee 724 








age 
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INSPECTION—Continued 
EFFECT OF PURCHASE AFTER 
If a buyer purchases produce solely on the basis of his own 
inspection, he is liable for the purchase price regardless of 
any subsequent deterioration of the produce and the im- 
plied warranty of suitable shipping condition is inappli- 
GRINUN. 's,.5 cciainadscincintmdieagacesiamsbinsetuaiadaandianinammaeae: - aan 












There can be no reliance upon any implied warranty based 
on a new contract where it appears that commodity was 


inspected and there was opportunity for thorough exami- 
ii Rn a cassie des cepacia cecenaleaieehe ah taigiatila omental 246, 552. 












Where complainant alleged in its action for damages based 
upon respondent’s breach of warranty that respondent 
represented apples to be U. S. No. 1 and it developed that 
only one-third of the apples were U. S. No. 1, but the evi- 
dence disclosed that complainant personally inspected the 
fruit prior to the purchase and that respondent’s agent 
stated he had never seen the apples and made no express 
warranty as to quality or condition, it is held, that where 
a buyer purchases a commodity on the basis of his personal 
inspection, he is liable for the agreed purchase price regard- 
less of later discovery as to quality or condition; that under 
such circumstances no implied warranties will arise; and 
that the buyer is without recourse against the seller for any 
loss or damage which may result from quality or condition 
subssatent to the parcheie......... - 648 



















Where complainant sought to recover the balance of the pur- 
chase price of a carload of watermelons sold to respondent 
after inspection in Arizona and the latter contended that 
the sale was on a delivered basis and it is not liable for 
the portion of the melons which was dumped because the 
violation of the California Code, held, that, while the price 
of the melons was to be based on the weight of unbroken 
melons on arrival at destination, respondent’s agent pur- 
chased the melons on the basis of his own judgment after 

inspection and, therefore, reparation should be awarded 

complainant for the balance of the purchase price... 















FEDERAL RESTRICTED INSPECTION AT DESTINATION NOT CONTROL- 
LING 

The condition of the pears at destination as found by the 
Federal destination inspection was not representative of the 
condition of the carload of pears as the inspection was re- 
stricted to the upper two layers of the load, and as the 
amount of decay is usually higher in the top layers of a 
ON aii tasers ensinitenscccnicnchitsnatnc tina plaeaialciiaintinteiieliagilna ating 
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INSPECTION—Continued 
Or GENERAL RUN 
Sale after inspection only of general run by buyer does not 
constitute purchase after inspection—__——_____. 


Or SAMPLE 
Mere opportunity for, as not constituting sale by sample—— 


INSPECTION CERTIFICATE 
PRIMA FACIE EVIDENCE 
While an official inspection certificate issued by the Secretary 
of Agriculture constitutes prima facie evidence of the truth 
of the statements contained therein, an inspector’s findings 
are not conclusive and may be rebutted 


INTERSTATE COMMERCE 
TRANSACTION CONSTITUTING 
The fact, in itself, that a shipment may pass through a num- 
ber of different hands does not indicate that the inter- 
state character of the shipment has ceased 


INVOICE PRICE 
DISPUTE OVER 
Rejection of commodity on the ground of a, held, not with- 
out reasonable cause so—etenneesieinneeeneneeestesinmeenns 


JOINT ACCOUNT PARTNER 
LIABILITY FOR LOSSES BY 
Joint account partner is liable for the unpaid balance of the 
purchase price of onions delivered to him where he agreed 
to purchase the onions from the other joint account part- 
ner and thereafter sell the onions on a joint account basis 
with profits and losses to be shared equal lynn nnneccceeeeennneee 


JOINT ACCOUNT TRANSACTION 
EFFECT OF FAILURE TO DISPROVE PROFITS RESULTING FROM 
Calculations by the investigator as to the cost of the produce, 
the expenses incurred in connection therewith and the re- 
ceipts from sale contained in an investigation report are 
deemed to establish the estimated profit resulting from a 
joint account transaction in view of the fact that respond- 
ent, with full opportunity to disprove this estimate at the 
time of the hearing, introduced no evidence on this point 


ESTABLISHMENT OF 
In an action for one-half of the profits derived from the sale 
of four carloads of pineapples and the net proceeds from 
the alleged consignment of two carloads of bananas by 
complainant to respondent, held, that the complaint should 
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JOINT ACCOUNT TRANSACTION—Continued Page 
ESTABLISHMENT OF—Continued 
be dismissed as to two carloads of bananas, since respond- 
ent failed to establish a consignment arrangement, but rep- 
aration should be awarded on the claim dealing with four 
carloads of pineapples, as complainant established a joint 
account transaction and respondent failed to prove the modi- 
fication of such agreement. ance macsiecieseenseaniniaasiba oe 


JUDICIAL REVIEW 


VERACITY 
Effect of, of witness Wp Orn —nnnnncxe cnn mnennennnnemennenmemninmetnmnmine 


JURISDICTION OF SECRETARY 


BUSINESS REPUTATION 
Damages to, as not within purview of act-—.— ci 


EFFECT OF BANKRUPTCY PROCEEDINGS ON 
Where the record shows that, subsequent to institution of 
proceedings under the PACA against respondent-buyer, 
respondent filed a voluntary petition in bankruptcy and was 
adjudicated a bankrupt, listing complainant-seller as a 
creditor in the bankruptcy schedule, held, that bankruptcy 
proceedings do not, merely by virtue of their maintenance, 
terminate an action already pending in a non-bankruptcy 
tribunal, to which the bankrupt is a party-—-—_________- 


EMBARRASSMENT 
Damages for, caused by suit as not within purview of act-—- 


LACK OF, OVER SUBJECT MATTER 

Where complainant sought to recover money allegedly ad- 
vanced to purchase a packing shed and equipment which 
purchase was not made, and respondent admitted receipt 
of the money but alleged it was a return of money given 
to complainant in connection with another matter, held, that 
the evidence shows the money was advanced by complainant 
to respondent to purchase the packing shed and equipment, 
but no jurisdiction exists with respect to this portion of 
complainant’s claim since it does not involve a perishable 
agricultural commodity 


Loss OF BUSINESS 
Caused by suit as not within purview of act... 


MATTERS NOT WITHIN PURVIEW OF ACT 
The Department has no jurisdiction under the act to consider 
alleged damages for embarrassment, damage to business 
reputation, prestige, loss of business, and for attorney’s 
fees, caused by the action being brought—. manansnnpetcnmmn LISE 
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PRESTIGE 
Damages to, caused by suit as not within purview of act... - 1134 


TOMATO PLANTS 
Not a perishable agricultural commodity within the meaning 


a i ae cce e 


LICENSES 
DENIAL OF APPLICATION FOR 
Where in a disciplinary proceeding, respondent was charged 
with failure to pay for produce purchased, failure to accept 
produce purchased, and engaging in business without a 
valid license in violation of the act and a permanent in- 
junction issued against respondent by the District Court of 
the United States for the Middle District of Pennsylvania, 
which charges were admitted, it is held, that the nature and 
number of these practices demonstrate that respondent is 
unfit to engage in the business of a commission merchant, 
dealer, or broker, and its application for a license should 
be denied and the facts should be published —---..----ccccccmun 


REVOCATION OF, FOR FLAGRANT VIOLATIONS OF ACT 
Where it is alleged that respondent has failed to pay for 
numerous shipments of perishable agricultural commodi- 
ties, and’ where respondent failed to file an answer or re- 
quest an oral hearing, held, that respondent’s failure to 
answer constitutes an admission of the material facts al- 
leged in the complaint and a waiver of oral hearing, and 
his failure to pay for the shipments of the commodities as 
set forth in the findings of fact herein constitutes repeated 
and flagrant violations of section 2 of the act for which his 


license should be revoked and the facts published... 217, 
681, 785, 996. 


SUSPENSION OF, HELD IN ABEYANCE 
Where the complaint in this disciplinary proceeding under the 
act alleged that respondent failed to pay for several ship- 
ments of produce in violation of the act and respondent in 
his answer stated that he filed a petition in bankruptcy but 
that it was his intention to pay the indebtedness to the ship- 
per, and respondent’s answer further stated that the trans- 
actions involved were not consignments but purchases and 
sales, that only a debtor-creditor relationship existed be- 
tween the respondent and the shipper, and that, therefore, 
respondent’s bankruptcy relieved him of any liability under 
the act for his failure to pay the shipper, it is held, that 
the evidence shows that the produce was received on con- 
signment, that his bankruptcy is not a meritorious defense 
in this proceeding and that respondent’s license should be 
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suspended for 80 days, but, under all the circumstances of 
the case, the suspension should not become effective unless 
respondent shall again be found in a disciplinary proceed- 
ing to have violated the act within two years after the date 
of this order, and the facts and circumstances as set forth 
herein shall be published ——_______________.. m 


LIMITATION PERIOD 
TIME FOR FILING COMPLAINT UNDER ACT 
An “informal” as distinguished from a “formal” complaint 
filed within the period of nine months after the cause of 
action accrued meets the requirements of section 6a of the 


CS siete heieieeeeeinapelibia stadia ca hlaaceaieinaicneisieaitaaeimaatadia 


MAILING OF LETTER 
PRESUMPTION OF RECEIPT BY ADDRESSEE 
Where respondent, in denying the purchase of certain apples 
alleged to have been sold to it by complainant, denied re- 
ceiving invoices covering the shipments, but complainant 
submitted proof of the mailing of such invoices properly 
addressed and with sufficient postage thereon, it is held, that 
such proof gives rise to a legal presumption that the ma- 
terial mailed was received by the addressee, and that such 
presumption is strengthened where the envelope bears a 
return address on the outside, as in this case, and there is 
evidence that the envelope was mot returmed.ircerccccoccncencncnceeseeee ein 


MEMORANDUM OF SALE 
EVIDENCE OF ORAL CONTRACT 
Brokers memorandum of sale held not to be the written con- 
tract but evidence of the oral COomtractnciciccccccccccececveccenscensncenerennee 


MERCHANTABILITY 
WARRANTY OF 
I ee ined ee en 


MISSOURI STATUTE OF FRAUDS 
asseeonies Ge. Ghat ae aa 


MISTAKE 
As TO REMEDY 
Failure to plead recoupment for damages resulting from 
breach of contract because Of, CXCUSCC Wnnencecnneeeenenieennennnennenennn 


MOTION TO DISMISS 
DENIAL OF 
Where at the hearing complainant introduced certain deposi- 
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tion evidence and rested subject to the right to call wit- 
nesses by way of rebuttal, and respondent moved that the 
complaint be dismissed upon the ground that the evidence 
presented up to that point failed to sustain the allegations 
of the complaint, which motion was denied by the Presid- 
ing Officer, whereupon both parties proceeded with the sub- 
mission of additional evidence, and respondent did not ob- 
ject to the additional evidence offered by complainant on the 
ground that it included new matter not in rebuttal, held, 
all the evidence introduced should be considered in reach- 


ing a decision 


NEGLIGENCE OF BROKER 


AGENCY 
Basis for recovery against agent for making false and mis- 


OTe CNN spss 
Liability of agent or factor for failure to accept offers to 
purchase commodity. 


Liability of agent or factor to keep principal informed—-. 


IN SELECTING CARRIER 
Defense of 


NEW CONTRACT 


ALLOWANCE 
Ee I NN ecient 


FAILURE TO PROVE 
Although there is evidence that the parties discussed new 
terms after arrival of the shipment, the evidence does not 
establish that a new agreement Was reached qx-nccnenevecceeceenennene 


SUFFICIENCY OF CONSIDERATION FOR 
Sufficient consideration existed for a new agreement between 
the parties because of the presence of a bona fide disputed 
claim, even though respondent might not have had any de- 
fense in a reparation proceeding based upon the original 


IE  siciciaarsaichiliiechetha ict a iniiaiteeanehaptsteieipalatnintasitaamnecningaen 


NOMINAL DAMAGES 
FAILURE TO ESTABLISH AMOUNT OF DAMAGES 
Where the evidence shows complainant sold and delivered to 
respondent-purchaser four carloads of frozen commodities 
which met contract requirements, the broker’s agent did not 
inspect and accept for the purchaser, the purchaser rejected 
the shipments, complainant resold the commodities, but the 
evidence failed to establish the amount of damages, and the 








Page 


306 


7 
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claim against the broker is in the alternative, held, the 
rejections by respondent are in violation of the act, the re- 
spondent-purchaser shall pay complainant nominal damages 
of one dollar, and the complaint against respondent-broker 
shall be dismissed... iniipemicinge aie, 190. 
































NOTICE 
Or BREACH OF WARRANTY 
Ore GE TAR SUU Oe Go I intend = 58, 1082. 










OPEN PRICE SALE 
FAILURE TO PROVE PARTIES ENTERED INTO 

Since open price sale is the unusual rather than the ordinary 
occurrence in the fresh fruit and vegetable trade and be- 
cause respondent did not submit any written evidence to 
substantiate his contention of an open price sale, it is found, 
that the tomatoes were sold for the prices contained in com- 
plainant’s FT nrg aaa mmeuaaare aan dats 427 










OVERLOAD 
AGENCY 
Facts showing overload resulted not from actions of shipper 

while acting as agent for the purchaser in selecting a faulty 


NINA ssc soliascseecnesensecsaeeilcsccep maaan sedettedisaltaesbeaaioaamaaagadaaciadaidagiaiaesiaadiaia misdaad 











PAROL EVIDENCE 
MEMORANDUM OF SALE 
Parol evidence may be introduced to show that the broker’s 


standard memorandum of sale does not actually express 
inc Diener ap aia a sisersnsiecnssseennntacchseneinseonlaatae lana aati 











PARTIALLY DISCLOSED PRINCIPAL 
ace aceasta escietcten cic entectine dee tessa hada teen eatin 











PARTY 
PERSONAL PRESENCE OF 
Complainant is not required to be present in person or to be 
represented by counsel at hearin g—— enn meneeenrennnrnnenee 156 


SUBSTITUTION OF, AS ADMINISTRATOR COMPLAINANT 
Where party filing complaint died during the proceeding and 
the administrator of his estate asked to proceed with the 
deceased claim, held, that the administrator should be sub- 
stituted for the deceased party as complainant — 624 













UNDISCLOSED PRINCIPAL 
As interested party to file complaint 
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TOMATO PLANTS 
Produce not constituting, under act. 


PRACTICE AND PLEADING 
ACCORD AND SATISFACTION 
Burden to plea accord and satisfaction 


FAILURE TO PLEAD RECOUPMENT BECAUSE OF MISTAKE 
Respondent’s failure to plead recoupment for damages result- 
ing from complainant’s breach of contract because of mis- 
take as to its remedy, excused... a eeenennionre 


JOINDER OF PRINCIPAL AND AGENT 
Joinder of principal and agent in proceedings under Act per- 
missible stint hiatal delicate a ct a a IN iat 


SUBMISSION OF PLEADINGS 
Effect of failure to submit verified pleadings 


VARIANCE BETWEEN ALLEGATIONS AND EVIDENCE 
Where complainant alleged a written contract and offered evi- 
dence of an oral contract, variance held not fatal herein... 


PRESUMPTION 
RECEIPT OF LETTER 
Mailing of letter by addressee presumed to have been received 


PRINCIPAL AND AGENT 
AGENT OF UNDISCLOSED PRINCIPAL PARTY TO CONTRACT 
An agent purporting to act upon his own account but in fact 
making a contract on account of an undisclosed principal 
is a party to I lati anialdiaiaeetil i 


AUTHORITY OF AGENT TO PURCHASE 
Where respondent contends that his agent had no authority 
to enter into the contracts involved herein, respondent’s 
failure to object promptly to the terms of the contract, and, 
in fact, respondent’s failure to take any action whatever 
until it received notice of arrival of the four cars, estab- 
lishes the agent’s authority to purchase the four cars of can- 
I Te I ili sictegrniminemesnnncepemimncnlangentrangiigommnyen z 


DuTy OF AGENT 
General rule as to agent’s duty to follow instructions 


FAILURE TO ESTABLISH AGENCY 
The respondent-buyer cannot be held responsible for the third 
party’s representation to complainant that he was the re- 
spondent’s agent where respondent was unaware of this 
representation and where respondent in no way manifested 
that the third party was Wis ager ta anccccccccccecccceceteeeeneeenenmeemnen 
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PRINCIPAL AND AGENT—Continued 

FALSE AND MISLEADING STATEMENTS BY BROKER, WHEN ACTION- 
ABLE 

Where complainant sued its buying broker for damages sus- 

tained in a lettuce transaction handled by the broker, alleg- 

ing that complainant was damaged by false and misleading 

statements contained in the confirming telegram sent by 

the broker to complainant the day following the purchase 

of the lettuce, but the record shows that complainant did 

not rely upon the false and misleading statements, it is 

held, that in order for complainant to prevail on the basis 

of false and misleading statements, it must be shown that 

the broker by representations and/or description of the let- 

tuce induced complainant to make the purchase or that the 

latter relied upon such representations in deciding to buy 

the lettuce or took some other action to its damage based 

upon the broker’s report, and that since there is no evidence 

in the record to show this was the case, complainant is not 
























entitled to an award Of reparation nnccncneennnenneee 364 
JOINDER OF 
TOON ince tine emic eee Ome 





LIABILITY OF AGENT FOR ERRORS OF JUDGMENT 
A factor or commission merchant does not insure the success 
of an undertaking or guarantee against mistakes or errors 
FE cristae tcc pneeeneictnemet otnennre benmcpcentemmoaenntanatgeaamsininciab outta 388 







LIABILITY OF AGENT FOR MISLEADING PRINCIPAL 

Where the evidence shows that the broker led complainant- 
seller to believe a contract had been negotiated with the 
purchaser for the sale of the frozen apricots in question, 
that shipment was made by the seller upon the basis of the 
broker’s order but the apricots were rejected by respondent- 
purchaser, and that no contract of sale actually existed be- 
tween the seller and the purchaser, held, the broker is re- 
sponsible for the loss and reparation should be awarded to 
complainant against the Droker wn nnnnnemnen D9, 106, 147. 












LIABILITY OF AGENT FOR NEGLIGENCE 
If agent or factor negligently fails to exercise ordinary and 
reasonable care, skill and diligence in the performance of 
his duties, he is liable to his principal for the resultant 







LIABILITY OF PRINCIPAL FOR ACT OF AGENT HAVING APPARENT 
AUTHORITY 
A principal is liable for the acts of its agent done within the 
scope of the apparent authority with which the agent was 
clothed; and it is not a valid defense that the agent may 
have acted directly contrary to the principal’s instructions, 
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or that the principal may have complained to its agent with- 
in 24 hours concerning the price shown in memorandum of 
te aa ee POSUERE CS! Se A 1126 


Where the majority stockholders and officers of respondent 
corporation organized and set up a second corporation under 
a similar name, assumed control thereof as majority stock- 
holders and officers, and transferred the buying agent of 
respondent corporation to the employ of the second corpo- 
ration without any notice to the trade of any change in the 
authority of such buying agent, held, that said buying agent 
was clothed with apparent authority to make purchases on 
behalf of respondent corporation, and that since the agent 
made the contracts for the purchase of the produce and ac- 
cepted delivery thereunder, purporting to act as respond- 
ent’s agent, the respondent is liable under those contracts, 
and its failure to pay for the commodity purchased by its 
agent constitutes a violation of the act for which repara- 
tion should be awarded commplarim amt. —nnccccccccecneeceeneennenneenneneeenes 1054 


LIABILITY OF PRINCIPAL FOR LACK OF CARE OF MESSENGER 
A seller of bananas who agreed to provide messenger service 
for the carload shipment (and thereby to perform, through 
its agent, a service for the buyer) is responsible for failure 
of the messenger properly to care for the shipment of ba- 
nanas in transit-— diedctclicinaaeeininaenmetttion LLGh 


LIABILITY OF UNDISCLOSED PRINCIPAL TO THIRD PARTY 
If an agent makes a contract in his own name while acting 
on behalf of an undisclosed principal, the third party upon 
discovering the name of the principal may hold him liable 
under the contract--——._. alti 


LIABILITY OF UNDISCLOSED PRINCIPAL ON CONTRACTS MADE BY AU- 


THORIZED AGENT 
An undisclosed principal is bound by contracts made on his 
account by an agent acting within his authority-—__.3 76, 1092. 


NEGLIGENCE OF AGENT BY FAILING TO ACCEPT OFFERS OF SALE NOT 
SHOWN 
Factor’s failure to accept offers to purchase onions consigned 
to him does not constitute negligence, where complainant- 
principal failed to establish that the offers to purchase were 
reasonable —— $$$. 


NEGLIGENCE OF AGENT BY FAILING TO DISPOSE OF COMMODITY 
PROMPTLY, NOT SHOWN 

It cannot be said that factor failed to dispose of onions 

promptly where there was an oversupply of onions in the 
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market and the onions involved herein were not commer- 
alias. rman - CN sncircreccecersrescersincsincintncrpicraricssiniicrnmintaellis 


PARTIALLY DISCLOSED PRINCIPAL 
Where a purchaser has notice that an agent is acting or may 
have acted for a principal, and has no notice of the prin- 
cipal’s identity, the principal for whom the agent is acting 
is partially disclosed 


RATIFICATION OF CONTRACT BY PRINCIPAL 
A principal’s failure to file immediate protest as to the bro- 
ker’s lack of authority or as to the terms of sale after re- 
ceiving night letters of confirmation, passings on the cars 
and requests for payments of complainant’s drafts from the 
bank, held, to constitute ratification of the purchase of the 
four cars of cantaloups by principal.____._____-______-- 


A principal ratifies the agreement made by its agent by ac- 
cepting without objection the deposit made by the purchaser 


RIGHTS OF THIRD PARTY AGAINST UNDISCLOSED PRINCIPAL 
Upon discovery of the identity of a partially disclosed princi- 
pal, the third party may hold either the agent or the par- 
titlig iscloued  itineinalk 


UNDISCLOSED PRINCIPAL AS INTERESTED PARTY 
Where complainant instructed agent to sell in latter’s name 
a truckload of potatoes to respondent, held, complainant as 
undisclosed principal was an interested party to file the 
complaint against respondent for balance of purchase price 


PROFITS 
CALCULATION OF 
Te. Jott ACeOUTit Cr nr ARO Herein 


PRORATE OF DELIVERIES 
Not CONDITION PRECEDENT TO ACTION FOR REPARATION 
Where contract provided that seller shall prorate available 
stocks if seller becomes unable to make full delivery by rea- 
son of designated cause beyond his control, and that buyer 
may request seller to produce certificates from Northwest 
Frozen Foods Association justifying delivery, held, buyer 
was not obligated to avail itself of right to appeal to the 
Northwest Frozen Foods Association as a condition prec- 
edent to an action by the buyer before the Department for 


damages — eee 





1806 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 11 A.D. 


JANUARY-DECEMBER 1952 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


PURCHASE PRICE Page 
ACCEPTANCE OF COMMODITY 
Taebility: for ,:ty weaken of 2 . 425 


RESCISSION 


LIABILITY UNDER ORIGINAL CONTRACT 
In an action for the original contract price by seller, who pur- 
ports to be acting as buyer’s agent, against buyer, held, 
seller entitled solely to amount received by buyer on resale 
in view of the rescission of the original agreement and sub- 
stitution of an agreement whereby the buyer was to dispose 
of car to best advantage and tender proceeds to the shipper 


RECONSIDERATION 


AMENDMENT OF PRIOR ORDER UPON 
Where respondent filed a petition for reconsideration of the 
order awarding reparation to complainant for the purchase 
price of a commodity, alleging six errors in the decision, it 
is concluded, upon reconsideration, that the previous action 
insofar as it relates to five of the alleged errors was not 
erroneous, but with respect to respondent’s sixth claim of 
error, which is that interest should not be assessed on the 
full purchase price, it is concluded, that since the record 
shows that respondent tendered $360.58 to complainant 
which, for some reason unexplained, complainant did not ac- 
cept, the latter is not entitled to interest on that portion of 
the award because the amount was tendered without preju- 
dice to complainant’s right to seek additional recovery, and, 
therefore, the prior order should be amended to provide for 
interest on only $1448.42 of the award of $1809.00... — 


DISMISSAL OF PETITION FOR, FOR FAILURE TO SHOW ERROR IN PRIOR 
ORDER : 

Respondent’s petition for reconsideration or rehearing is dis- 
missed, since the previous order is supported by the evidence 
and the law in the case, and to reopen the proceeding for 
the submission of evidence which could have been submitted 
in the original hearing would eliminate the essential ele- 

ment of finality 28 
Petition dismissed where the previous order is supported by 


evidence of record and applicable principles of law... 68, 
208, 225, 317, 318, 338, 412, 540, 542, 544, 679, 825, 1023, 1026. 


RECOUPMENT 
RIGHT OF, NoT BARRED 
Respondent’s right of recoupment to defeat complainant’s 
claim not barred by statute of limitations. _eevnneenne 225 
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EFFECT OF 
Rejection of commodity without reasonable cause based on. 156 


REJECTION OF COMMODITY 
BUYER’s RIGHT TO DAMAGES NoT WAIVED IN F.O.B. SALE 
Where complainant-seller contended buyer waived right to 
damages by rejecting shipment, citing in reliance a prior 
court decision, held, that this decision involves a “rolling 
acceptance final” sale and is inapplicable to the f.o.b. sale 
involved in the present Proceed im ge nnnvccxncvnceeneeneenennenennenrennnnenmnen e 


MEASURE OF DAMAGES RESULTING FROM 
The measure of the loss suffered by complainant as the result 
of an unjustified rejection by buyer is the difference be- 
tween the contract price and the net amount obtained on a 
proper resale. After unjustified rejection by buyer, the 
seller, in disposing of the shipment, is only required to 
make reasonable efforts to mitigate the damages 70 


NOT WITHOUT REASONABLE CAUSE 

Where respondent, purchaser of a carload of lettuce, rejected 
the shipment because of a dispute over an invoice price, 
held, the rejection was not without reasonable cause under 
section 2 of the act even though the terms of the contract 
of purchase and sale made the agreed price ascertainable, 
and, therefore, complainant is not entitled to an award of 
reparation for an alleged loss on resale of the commodity, 
and the complaint should be dismissed xxc:nxccccoeccseccnenencenemenenenenctee » 52 


Where complainant-seller alleged the sale and delivery of a 
number of cases of frozen sliced peaches to respondent- 
purchaser in accordance with the contract of the parties, 
and further alleged that the peaches were unlawfully re- 
jected, held, the evidence shows the fruit delivered did not 
meet contract requirements, the rejection was not without 


reasonable cause, and the complaint should be dismissed 117, 
130, 165. 


Where the evidence shows that a broker, while acting as com- 
plainant’s agent negotiated a contract with respondent 
which called for the arrival of the car of tomatoes at Buf- 
falo on May 10, 1950, and respondent’s approval of the 
produce after Federal] inspection at that point, it is held, 
that compliance with the contract specification requiring 
arrival of the car on the date stated was necessary before 
complainant could be deemed to have fulfilled his part of 
the contract, and that complainant’s failure to comply with 
this condition, which was material, relieved respondent from 
performance under the contract and, therefore, the latter’s 
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rejection of the produce was with reasonable cause, and the 
complaint should be dismissed 


Where complainant sought to recover damages allegedly re- 
sulting from respondent’s rejection of two carloads of or- 
anges purchased from complainant and respondent counter- 
claimed for damages alleging that the oranges were not 
suitable for storage as specified in the contract, held, that 
the contract specified oranges of very good quality, suitable 
for storage; that the oranges were not suitable for storage 
and, therefore, respondent’s rejection was not without rea- 
sonable cause; and that since respondent failed to prove 
any damages resulting the breach of warranty, the com- 
plaint and counterclaim should be dismissed—__.....618, 619, 621. 


Where the evidence shows the watermelons tendered for de- 
livery by complainant-seller did not meet contract require- 
ments and were rejected by respondent, held, the complaint 
SEUAURLCE, Tae ARTA ttre 


Where complainant sought to recover the loss allegedly sus- 
tained by respondent’s rejection of two carloads of potatoes 


purchased for respondent’s account, and respondent alleged 
that complainant was the seller and not respondent’s buying 
agent, and that the potatoes were not in suitable shipping 
condition, held, that the evidence establishes that complain- 
ant was the seller, the potatoes on arrival were abnormally 
deteriorated and, therefore, were not in suitable shipping 
condition, respondent’s rejection was with reasonable cause, 
and the complaint should be dismissed-——..... 


NOTICE OF, WHAT CONSTITUTES 
Notice of rejection must be in clear and unmistakable terms 
and mere complaint regarding shipment cannot be consid- 
ered as a notice of rejection 


Price ADJUSTMENT 
ee te rn res 


TIMELINESS OF 
Effect of failure to reject within reasonable time :ccccnvcmnnennenens 


WITHOUT REASONABLE CAUSE 

Where the contract called for fancy pears and fancy pears 
were delivered, the inadvertent use of an extra fancy brand 
name in describing the pears, held, is not such a deviation 
as to furnish respondent with a justifiable ground for re- 
jecting the pears, and since it is found that respondent’s 
rejection was without reasonable cause, the complainant is 
entitled to an award of reparation in the amount of the 
loss sustained by it on resale of the commodity 
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Where complainant sold respondent a carload of potatoes on 
a delivered basis as to price, but grade, quality and con- 
dition were to be as found at shipping point, and as evi- 
denced by shipping point inspection certificate the potatoes 
delivered by complainant met contract requirements, but 
respondent rejected the shipment, held, respondent’s re- 
jection was without reasonable cause and is a violation of 
section 2 of the act, and reparation should be awarded com- 
plainant for the difference between the contract price and 
the proceeds received by complainant upon resale, plus in- 
CQ CSE anna 


Where the buyer rejected a carload of lettuce without reason- 
able cause, and it appeared that the lettuce was promptly 
and properly resold, held, seller is entitled to damages for 
the difference between the contract price and the amount 
realized on resale 


Where complainant-seller of a shipment of apples alleged an 
unjustifiable rejection of the apples by respondent-buyer, 
who defended the action for damages on the ground that 
the apples were never tendered to respondent, that he never 
had an opportunity to accept them and, therefore, never 
rejected the apples, but the record contains evidence to the 
effect that the apples were tendered for delivery at respond- 
ent’s receiving dock at 9 a.m., and at 9:48 a.m., complain- 
ant’s truck driver notified complainant by long distance 
telephone that respondent refused to look at the apples and 
said he did not care what happened to them, it is held, that: 
(1) since the statements of the parties are in hopeless con- 
flict, it is necessary to look to other evidence for the solution 
to the controversy; (2) the weight of the evidence supports 
complainant’s version showing tender of the apples to re- 
spondent and a refusal thereof by respondent; (3) respond- 
ent’s failure to accept the apples when tendered was a vio- 
lation of the act; and (4) complainant should be awarded 
damages resulting from respondent’s unlawful rejection of 
the apples——._. 


Where complainant-seller sold and delivered various quantities 
of frozen fruits to respondent-purchaser, the merchandise 
was rejected by the purchaser, the complaint was brought 
in the alternative against both the purchaser and the bro- 
ker, the respondent-broker admitted ordering the fruits 
from complainant for respondent-purchaser, but the latter 
denied ordering the merchandise, held, contrary to respond- 
ent-purchaser’s contentions, (1) the evidence shows that the 
purchaser’s agent was authorized to make the purchase; 
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(2) the purchaser’s rejection of the merchandise was with- 
out reasonable cause; (3) the Statutes of Frauds of the 
States of Washington, New York, and Pennsylvania are 
not applicable to a contract of sale under the act; (4) com- 
plainant was not required to be present in person or to be 
represented by counsel at the hearing; (5) reparation 
should be awarded complainant in the amount of the pur- 
chase prices; and (6) the complaint against respondent- 
berets’ Whonidl bis Pibeeineeds add ase 


Where complainant-seller sold, shipped and tendered to re- 
spondents-buyers a carload of U.S. No. 1, size A, Triumph 
potatoes in accordance with contract specifications and the 
potatoes were rejected by respondents upon arrival due to 
“excessive skinning and a naked appearance” and “as not 
being what they bought,” but shipping point inspection of 
the potatoes showed more than one-third of all the potatoes 
were only slightly skinned and 10 percent had no skin- 
ning, and another 25 percent were only moderately skinned, 
it is held, that no reasonable complaint could be made on 
the basis of skinning as to about two-thirds of the car of 
potatoes, that since the potatoes according to shipping 
point inspection “Meets Program Maturity Standards”, the 
potatoes delivered to respondents were not excessively skin- 
ned, and that respondents’ rejection based on skinning was 
mae Diacien ttm OI nn ni ant eee neerernne sn 


Where the evidence shows that respondent-buyer purchased 
a truckload of kale through negotiations conducted by its 
agent, that the seller delivered kale meeting contract re- 
quirements, but the shipment was returned by respondent- 
buyer’s consignee, and the respondent-buyer refused to pay 
trucking and icing charges advanced by its agent or an 
agreed brokerage fee, held, that respondent-buyer’s rejec- 
tion of the shipment was without reasonable cause and in 
violation of section 2 of the act for which reparation should 
be awarded complainant for the difference between the con- 
tract price and the proceeds received on resale of the kale, 
and that respondent-buyer’s refusal to reimburse its agent 
for shipping and trucking charges advanced on the ship- 
ment, and to pay the brokerage fee, is a violation of sec- 
tion 2 of the act for which reparation should be awarded 
the co-respondent broker on its counterclaim against re- 
SOTA GOT GT Ua GD asa itp ttre 


Where it is alleged that complainant sold to respondent a car- 
load of U. S. No. 1 potatoes in accordance with contract 
specifications, respondent refused to accept the potatoes 
when tendered, complainant promptly resold the car of po- 
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tatoes for respondent’s account, sustaining a loss, and 
where respondent failed to file an answer, it is held, that 
respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged therein, as pro- 
vided by the rules of practice, and his rejection of the car- 
load of potatoes was without reasonable cause, in violation 
of section 2 of the act, for which complainant should be 
awarded reparation in the amount of the loss sustained by 
him upon a resale of the TORE nics etter ae 815 

















Where complainant contracted to sell to respondent a rolling 
carload of Golden Pascal celery and respondent rejected the 
carload claiming the celery was not Golden Pascal, held, 
that the evidence shows the celery was Golden Pascal, that 
respondent’s rejection was without reasonable cause and 
that reparation should be awarded complainant for the dif- 
ference between the contract price and the net proceeds 
realized from the resale of the rejected Celeryeicrcccmmcnnonnx 227, 232. 












Where complainant alleged that respondent rejected without 
reasonable cause a truckload of potatoes purchased from 
complainant and that it sustained a loss on resale of the 
potatoes, and where respondent failed to file an answer, 
held, that its failure to answer constitutes an admission of 
the facts alleged in the complaint, that its rejection of the 
potatoes was without reasonable cause, and that reparation 
should be awarded complainant for the loss sustained—....-___ 537 











Where respondent, in an action for damages based upon re- 
jection of a shipment of watermelons, contended that the 
produce was not in suitable shipping condition and that his 
rejection of the melons was, therefore, justified, but the evi- 
dence showed that upon arrival at destination respondent 
inspected the melons and requested a price adjustment 
because they were spotted, and complainant granted an al- 
lowance which respondent accepted, it is held, that since 
respondent-buyer examined the produce involved and there- 
after asked for an allowance on the price which the seller 
granted, a new contract of purchase and sale resulted and, 
therefore, respondent’s rejection of the melons was without 
reasonable cause, in violation of the act, and complainant 
should be awarded reparation in the amount of the differ- 
ence between the contract price and the amount realized 
Chk CE ROB IA: GE, CIN NOD reir cininton - TEN 



















Where the evidence shows that complainant-seller and re- 
spondent-purchaser’s agent entered into a contract for the 
sale of one carload of potatoes, held, the respondent-pur- 
chaser’s defense that the price quoted to it over the tele 
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phone by its agent was 10¢ a pound lower than the price 
in the memorandum of sale, and that respondent-purchaser 
did not confirm the memorandum of sale is without merit, 
and that respondent-purchaser’s rejection is without reason- 
“able cause, in violation of section 2 of the act-———_______ 


Where complainant-seller shipped to respondent-buyer a 
truckload of U. S. No. 1, size A potatoes, in accordance 
with contract specifications, and respondent refused to ac- 
cept the potatoes, stating that it lost money on a previous 
shipment on which complainant refused an adjustment, and 
that it anticipated a loss on the shipment in question, it is 
held, that respondent’s rejection of the present load of po- 
tatoes has no legal basis, that the rejection was without 
reasonable cause, and is in violation of section 2 of the act, 
making respondent liable for damages sustained by com- 
plainant as a result of respondent’s unjustified rejection 
of the potatoes. ad 


REMEDY 
ELECTION OF PARTY TO BE HELD LIABLE 

Where complainant-seller has joined both the undisclosed pur- 
chaser and the purchaser’s agent as respondents, it is not 
mandatory that complainant make an election as to which 
respondent it desires to hold liable prior to a decision as 
to the rights and liabilities of the respective parties, but 
the failure of respondents to make an election at any stage 
of this proceeding constitutes a waiver of the remedy, and 
the order should be issued against both respondents—~— 


REPARATION 
AMOUNT OF OVERCHARGES 
Where the evidence shows respondents sold and shipped to 
complainant 19 carloads of frozen fruits and vegetables, 
all of which met contract requirements, the complainant 
accepted and paid for eleven shipments and rejected eight, 
respondents made overcharges on two commodities and 
failed to credit complainant for full amount of money ad- 
vanced, held, defaulting complainant may not recover bal- 
ance of money advanced, but should be awarded reparation 
for amount of overcharges paid by it. Liability with re- 
spect to the eight shipments rejected discussed more fully 
in companion cases—————_______.. er ecesiaiiatd tac cei 


DAMAGES 
For failure to deliver on date agreed upon. 


For rejection of commodity without reasonable cause—__— 
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EXTENSION OF TIME FOR PAYMENT OF 
Inasmuch as the parties are agreed, the effective date of the 
reparation order issued on February 29, 1952 is hereby 
extended for an additional 30 days from the date of the 
said order tates ncnilealiienseinticnianiinannttinm eh, SIG, 


FAILURE OF AGENT TO Pay FoR Loss SUSTAINED BY SELLER 
Failure of broker to pay for loss as a result of his action 
in deceiving seller by leading him to believe that a contract 
had been negotiated with the purchaser for the sale of a 
CIE sneer cemvineiciocinnticcemneenanienniomane a RUE, Be 


FAILURE TO ACCEPT AND PAY 
Where it alleged that complainant sold to respondent a lot 
of frozen cherries to be delivered to a cold storage company 
in respondent’s city, and payment to be made by him prior 
to withdrawal of the cherries from the cold storage, that 
complainant delivered cherries in accordance with the con- 
tract, that respondent failed to withdraw the cherries, or 
any of them, from cold storage and failed and refused to 
pay the agreed purchase price for the fruit, and where 
respondent failed to file an answer, it is held, that respond- 
ent’s failure to file an answer constitutes an admission of 
the facts alleged, and that his failure to accept and pay for 
the cherries purchased by him is a violation of section 2 
of the act, and that complainant should -be awarded repa- 
ration in the amount of the damage sustained upon a 
prompt and proper resale of the fruit by complainant-———. 


FAILURE TO DELIVER IN ACCORDANCE WITH CONTRACT 
Where complainant alleged that it negotiated as broker the 
sale by respondent of two carloads of watermelons, that 
the buyer rejected the melons because of lack of suitable 
shipping condition, and that its loss is the difference be- 
tween the contract prices paid by complainant to respond- 
ent and the net proceeds received from the sale of the re- 
jected melons, but respondent alleged that complainant was 
the purchaser of the melons and that the melons were in 
suitable shipping condition, held, that complainant was the 
purchaser, not a broker, that it accepted the melons by fail- 
ing to reject within a reasonable time, and is precluded 
from recovery as to the first carload because notice of 
breach was not given within a reasonable time, and that 
since the other car was not in suitable shipping condition 
it is entitled to damages for decayed melons. picid 


FAILURE TO PAY 
ADJUSTED PURCHASE PRICE 
Where complainant sold to respondent a shipment of green 
corn, respondent accepted the corn upon arrival after re- 
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questing an allowance which was granted by complainant, 
but paid complainant only a portion of the adjusted price, 
and also failed to answer the complaint filed against it, it 
is held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and its failure to promptly pay the adjusted purchase price 
is a violation of section 2 of the act for which reparation 
Should be awarded complainant —nccccccccncnneemuennwnnenmenenmunnennem 


Agreed price for baskets furnished in connection with trans- 


I enhance A ek a 


ALLOWANCE 
Where it is alleged that complainant purchased a carload of 
potatoes from respondent and that subsequent to delivery 
of the produce the respondent agreed to make an allowance 
upon the payment by complainant of freight and transpor- 
tation charges, that complainant paid the charges and ac- 
cepted the potatoes, but respondent failed to pay complain- 
ant the allowance agreed upon, and where respondent failed 
to file an answer, held, his failure to answer constitutes an 
admission of the facts alleged in the complaint, and his 
failure to pay the allowance, less an overallowance by re- 
spondent on transportation charges, is a violation of section 
2 of the act for which reparation, with interest, should be 
awarded eompleingtit...i.2o ok 


BALANCE OF DEFICIT 

Where it is alleged that complainant handled three carloads 
of mixed vegetables for respondent on consignment, that 
the vegetables were purchased by respondent in complain- 
ant’s name (because of respondent’s lack of funds) and 
respondent drew drafts which complainant paid as accom- 
modation advances to respondent, that complainant sold the 
vegetables for the best prices obtainable and after deduc- 
tions such as advances, transportation, handling, etc., in- 
curred a deficit on all cars, that complainant rendered 
account sales on each shipment of mixed vegetables and 
made demand upon respondent for payment thereof, but 
the latter paid complainant only $449.75 of a total deficit 
of $3,680,24 and failed and refused to pay the balance, 
and where respondent failed to file an answer, it is held, 
that its failure to file an answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral 
hearing, and that its failure to pay the full deficit incurred 
by complainant is a violation of section 2 of the act for 
which reparation should be awarded complainant... = 1008 
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Where it is alleged that complainant sold to respondent a car- 
load of mixed vegetables, that the latter accepted the vege- 
tables upon delivery but failed to pay the balance of the 
purchase prices therefor, and where respondent failed to 
file an answer to the complaint, held, that respondent’s fail- 
ure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged therein and a waiver of oral 
hearing, and that respondent’s failure to pay the balance 
of the purchase prices is in violation of section 2 of the act, 
for which complainant should be awarded reparation. 





1815 






Page 


332, 


485, 627. 


BROKERAGE 


Where complainant alleged that, in accordance with respond- 
ent’s instructions, he negotiated the sales of eight truckloads 
of onions which were shipped to and received by the pur- 
chasers but that respondent failed to pay the agreed bro- 
kerage, and respondent failed to file an answer to the com- 
plaint, held, that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the complaint, 
and that his failure to pay is in violation of the act for 
which reparation should be awarded complainant... 


In ACCORDANCE WITH ALLOWANCE AGREEMENT 


Where the evidence shows the parties entered into an allow- 
ance agreement in connection with the sale by respondent 
to complainant of a carload of tomatoes, and respondent 
failed to pay complainant in accordance with the agreement, 
held, respondent’s failure to pay is a violation of section 
2 of the act for which reparation should be awarded com- 
TATA inanimate terete 


NET PROCEEDS 


Where it is alleged that complainant shipped lettuce to re- 
spondent which the latter sold for complainant’s account, 
that complainant sold to respondent certain lots of vege- 
tables which respondent accepted, but failed to pay the net 
proceeds for the lettuce handled on consignment and failed 
to pay the purchase prices for the vegetables, it is held, 
that respondent’s failure to file an answer to the complaint 
constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to 
pay promptly the amount for the six lots of produce is in 
violation of section 2 of the act for which complainant 


346 


should be awarded reparation _eemenennnnrnnne4 3, 240, 652, 783. 


ONE-HALF OF JOINT ACCOUNT LOss 


Where complainant alleged that it entered into a joint ac- 
count with respondent who failed to pay one-half of loss 
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sustained on produce shipped and disposed of under joint 
account but respondent alleged that he was hired as em- 
ployee only at guaranteed salary plus one-half of profits, 
if any, in excess of that amount, held, that the evidence 
established that the parties entered into a joint account 
which resulted in a loss and complainant should be awarded 
reparation for one-half of the loss sustained on the joint 
venture exenosaeeenaencettneetioesseeteaene ssrveetnaonsetmeniomaeenstoe 
ORIGINAL CONTRACT PURCHASE PRICE 

Where respondent failed to establish that the parties entered 
into a new agreement for the handling of the bananas on 
consignment by respondent’s customer who accepted the 
produce, and respondent failed to establish the damages it 
suffered if it were found that the condition of the prod- 
uce actually delivered established a breach of contract, 
held, complainant may recover the original contract pur- 
chase price less an amount received from the carrier due 
to damages to the bananas im transite newxcceccvcncnvensenememmenmmnenmnees 


PURCHASE PRICE 

Where the evidence shows that complainant made pool car 
sales of potatoes, strawberries and apples to respondent, 
and the latter received and accepted the produce, and where 
respondent did not deny the indebtedness or dispute the 
correctness of the amount claimed, held, its failure to pay 
the amount due is in violation of the act for which repara- 
tion should be awarded complainant... 

Where the evidence shows that complainant sold 12,815 bags 
of potatoes io respondent after inspection of the potatoes 
by him, and that the potatoes which were the subject of 
the contract were delivered to and received by respondent, 
but no part of the purchase price has been paid, held, re- 
spondent’s failure to pay the purchase price is a violation 
of section 2 of the act for which reparation, with interest, 
should be awarded complainant a —nneeceeneeeeneemeernneen een 

Where complainant alleged that respondent purchased a 
truckload of bananas but failed to pay the purchase price 
and the latter denied the purchase, held, that the documen- 
tary evidence supports complainant’s claim and, therefore, 
complainant should be awarded reparation in the amount of 
CHO WUPCNASE DTI CO nme ge pertrrererereegrte mer ber etrep sen nepeenemenen 

Where complainant sold to respondent a truckload of grape- 
fruit and respondent accepted the fruit, but failed to pay 
the agreed purchase price therefor or to pay the adjusted 
price after a 25¢ allowance on 74 boxes of heavy large size 
grapefruit, held, ‘that respondent’s failure to pay the ad- 
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justed price is in violation of section 2 of the act for which 
complainant should be awarded reparation-.47, 156, 719, 793, 815. 


Where complainant alleged that it sold and delivered to re- 
spondent five lots of bananas for which the latter has failed 
to pay, and where respondent denied that he had been al- 
lowed all just credits, held, that since respondent offered 
no evidence to show he was entitled to any credits, com- 
plainant should be awarded reparation for the amount of 
the purchase prices. aot cers ees 


Where the evidence shows that complainant sold and deliv- 
ered two carloads of potatoes to respondent and that the 
shipments were accepted by the latter who failed to prove 
that the potatoes did not meet contract requirements or 
that he sustained any damages by reason of complainant’s 
alleged breach of warranty, held, that respondent’s failure 
to pay the purchase price is a violation of the act for which 
reparation should be awarded complainant... 


Where respondent-buyer accepted four carloads of cantaloups 
upon arrival at destination, and buyer failed to prove al- 
leged damages sustained as a result of shipper’s breach 
of warranty of suitable shipping condition as to the prod- 
uce contained in the fourth car, held, that complainant- 
seller is entitled to an award of reparation for the purchase 
price as to all of the produce-——. 


Where respondent-purchaser inspected or had an opportunity 
to inspect the produce, and the latter failed to sustain the 
burden of proof as to the existence of an express warranty 
or open price contract, held, respondent’s failure to pay the 
contract purchase price is a violation of section 2 of the 
act for which reparation should be awarded complainant. 427 


Where it is alleged that complainant sold and delivered four 
carloads of potatoes to respondent, and that the produce 
was accepted by the latter without complaint, but no part 
of the purchase price has been paid, and where respondent 
failed to file an answer, held, respondent’s failure to an- 
swer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to 
pay the agreed purchase price promptly is a violation of 
section 2 of the act for which reparation, with interest, 
should be awarded complainant——————— ne emnneeeererne 35, 
88, 49, 160, 162, 200, 289, 292, 294, 296, 304, 319, 322, 342, 362, 
871, 374, 392, 405, 468, 507, 531, 559, 563, 605, 608, 611, 641, 654, 
656, 713, 715, 730, 742, 771, 780, 823, 994, 1019, 1021, 1030, 1043, 
1050, 1052, 1092, 1098, 1107, 1119, 1129, 1168, 1170, 1174, 1177, 
1179, 1181, 1188, 1190, 1195. (Defaults) 
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FAILURE TO PROVIDE PROPER MESSENGER SERVICE 

Where the evidence shows that respondent sold complainant 
a carload of bananas and agreed to provide messenger serv- 
ice and therehy to perform, through an agent, a service for 
complainant, but the bananas arrived at destination in a 
ripe condition, due to the messenger’s failure properly to 
perform his duties, all resulting in damage to complainant, 
held, that the messenger was respondent’s agent and re- 
spondent is liable for damage to the bananas occasioned 
by the messenger’s failure properly to care for the ship- 
ment, and that reparation should be awarded complainant 
for damages sustained by it... 


FAILURE TO REMIT BALANCE OF PROCEEDS 
Where respondent sold two truckloads of tomatoes on con- 
signment for complainant and remitted only a part of the 
proceeds of the sale, and interposed as a defense its claim 
against complainant arising in connection with a sale of 
certain tomato plants, it is held, that the tomato plants 
are not a perishable agricultural commodity within the 
meaning of the act and the counterclaim should be dis- 
missed, and that respondent’s failure to remit to complain- 
ant the balance of the proceeds of the sale is a violation of 
section 2 of the act for which reparation, with interest, 
should be awarded complainant n----—--vcccevcncnnne ache 


Where it is alleged that complainant shipped two carloads 
of sweet potatoes to respondent for sale for the account 
of complainant, and respondent accepted the shipments and 
rendered an accounting thereon, but has failed to remit the 
entire amount of proceeds from sale of the produce, and 
where respondent failed to file an answer, held, that his 
failure to answer constitutes an admission of the facts al- 
leged in the complaint and a waiver of oral hearing, and 
his failure to remit the balance of the proceeds of sale 
constitutes a violation of section 2 of the act for which rep- 
aration, with interest, should be awarded complainant... 1024 


REJECTION OF COMMODITY 
Withoent seceenable enus0 shi ee =, 
70, 98, 153, 227, 232, 659, 721, 724, 732, 737, 775, 778, 815, 826, 
1086, 1126. 


REVOCATION OF LICENSE 
Repeated and flagrant violations of the act 217, 684, 790. 


RULES OF PRACTICE 
PRESENCE OF PARTY 
Complainant not required to appear or be present at a hear- 
ing ennnenmennnnn 166 
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APPLICATION OF RULE OF CAVEAT EMPTOR 
Where the buyer inspected or had an opportunity for a full 
and complete inspection of 110 bushels of peaches prior 
to the purchase, the rule of caveat emptor applies. The 
buyer is bound by his inspection and cannot complain of 
defects evident a short time after the Saleenncnccocemoccnceneneee 1006 
























SALES 
EVIDENCE SHOWING TRANSACTION IN NATURE OF 


Where complainant alleged sale of a certain shipment of 
apples to respondent and brought an action for an unpaid 
balance of the purchase price and respondent denied it 
bought the apples and claimed the transaction was on a 
consignment basis, apples to be handled for complainant’s 
account, but the weight of the evidence, including invoices 
at definite prices and notations in complainant’s books made 
at time of the transaction, indicated a sale of the apples 
rather than a consignment, it is held, that the transaction 
constitutes a sale and that respondent’s failure to pay 
promptly the purchase price is a violation of section 2 of 
the act for which complainant is entitled to an award of 


UN rece irreeeere enemas 472 


















MARKET PRICE 
Ca ii ta aii oisactistcaccnindikcoaibesnitcavaeininiaipnieacniteetpaamtanteilioesanl 







SALES BY DESCRIPTION 
WARRANTIES 

A buyer is entitled to the benefit of all warranties raised by 

Grae CSUTMa GE CEU CONTR G Sint igor 


WARRANTY OF SUITABLE SHIPPING CONDITION 
Where complainant, on the day in which it purchased a car- 
load of cantaloups from respondent, visited respondent’s 
packing shed and briefly inspected the general run of can- 
taloups, but did not inspect the lot which it purchased, as 
such, held, the transaction was a sale by description with 

a warranty of suitable shipping condition —eemcoeennn aad 30 


Although warranties of condition and quality are eliminated 
in the case where the buyer purchases the commodity after 
having freely inspected it, in a sale by description the buyer 
has the benefit of all warranties raised by the terms of the 


I ii iiniesaccunsscessii acs tiga dae annie tae tha la eat 



























SALES BY SAMPLE 
ACCEPTANCE OF COMMODITY 

Where complainant seeks to recover the purchase price of 

okra, peas and stringbeans sold to respondent who claims 
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that the sale was by sample and the beans received were 
culls, held, that the sale was by sample, and since respond- 
ent accepted the shipment and has failed to establish either 
the alleged breach or the damages claimed, reparation 
should be awarded complainant for the purchase price-—— 


MERE INSPECTION OF PRODUCE AS NOT CONSTITUTING 
The mere fact that a sample is inspected does not make the 
transaction a sale by sample. Where respondent-dealer pur- 
chased the tomatoes with an opportunity to inspect them 
prior to the purchase, no warranties are implied unless the 
buyer makes known to the seller the particular purpose for 
which the produce is required and it appears that the buyer 
relies on the seller’s skill or judgment, which was not the 
RO ATk EER Sr caine cid cdnretteneserrarebaionione 


SALES TALK 
Warranties distinguished from 


SHIPPING POINT CERTIFICATE 
Appeal inspection as superseding—. 


STATE OF ILLINOIS 
Section 12 of the Uniform Sales Act relative to express warranties 
effective in 


STATE OF PENNSYLVANIA 
Section 12 of the Uniform Sales Act relative to express warran- 
ties effective in 


STATE STATUTE OF FRAUDS 
Inapplicability of, under act—--——. 


Inapplicability of Statutes of Frauds of the States of Washing- 
ton, New York, and Pennsylvania, to contract of sale under the 
act 


STATUTE OF LIMITATIONS 
Right of recoupment not barred by—. 


STAY ORDER 
Prion ORDER STAYED PENDING FILING OF PETITION FOR RECONSID- 
ERATION 
Where complainant has requested an extension of time within 
which to file a petition for reconsideration, the request is 
granted and the proceeding stayed pending the issuance 
OL: mrt nee ON Ci ainsi B02, ‘291, 222, 878. 
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PrioR ORDER STAYED PENDING FINANCIAL ARRANGEMENTS 
Where respondent requested the issuance of a stay order to 
give it additional time to work out pending financial ar- 
rangements, and it appears that granting the request will 
not prejudice complainant and that it may be to complain- 
ant’s advantage, the request is granted..______- 


PrIoR ORDER STAYED PENDING SETTLEMENT OF CONTROVERSY 
Where respondent requested that the order awarding repara- 
tion to complainant be extended 30 days because it was en- 
deavoring to settle with complainant, the order is stayed 
until issuance of a further order-. esheets Maceuces 





VACATION OF 
Where the proceeding was stayed to give respondent addi- 
tional time to work out pending financial arrangements, 

and the Department has now been notified that a settle- 

ment agreement of the controversy has been consummated, 

the stay order is vacated... 


eas ceemeeseameceserscenannaneness: sentecersanenssnancese 








SUITABLE SHIPPING CONDITION 
Effect of abnormal transportation service on warranty of. 


EFFECT OF BREACH OF WARRANTY OF 
The breach of the warranty of suitable shipping condition does 
not absolve respondent from liability for the contract price 
where the produce was accepted by respondent, but the 
respondent may apply the damages resulting from this 
breach in diminution of the amount due. General damages 
for this breach of warranty would be the difference between 
the value of the cantaloups actually delivered at destina- 
tion and the value at destination of cantaloups meeting 
COTUET GE TOUT N OIG ecient tic cenicsinirienenerenncenetmameenineiennnati 


A breach of warranty of suitable shipping condition in an 
f.o.b. transaction or the failure of the produce to meet con- 
tract specifications in a delivered sale would not absolve 
respondent from his liability to pay the contract purchase 
price, but he could apply the damages resulting from breach 
of warranty in diminution of the amount Dew nccnnnmnne 





EVIDENCE ESTABLISHING 
Where a carload of lettuce arrived at destination, after nor- 
mal transportation of seven days, showing 1% decay and 
21% tipburn, none of the tipburn being reported as involv- 
ing serious damage, held, the lettuce was in suitable ship- 
ping condition, the buyer’s rejection was without reasonable 
cause, in violation of section 2 of the act-_-.417, 658, 


EVIDENCE ESTABLISHING LACK OF 
Where a carload of lettuce arrived at destination, after nor- 


Page 


223 


421 


630 


33 


326 


407 


1032. 
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SUITABLE SHIPPING CONDITION—Continued Page 
EVIDENCE ESTABLISHING LACK or—Continued 
mal transportation of seven days, showing 5% bacterial 
soft rot and 70% tipburn, with 10% of the heads inspected 
seriously damaged by tipburn, held, the lettuce was not in 
suitable shipping condition and the buyer was justified in 
rejecting ‘the -preduee..—. ee 


INADEQUACY OF PROOF COMMODITY WAS IN 
Where the shipment was handled under normal transportation 
service and conditions, and the Federal destination inspec- 
tion shows an average of 3% decay, 4% of the pears over- 
ripe, with the remainder of the load being firm to ripe, this 
condition of the pears in March and approximately one day 
after arrival at destination is not adequate proof that the 
shipment was in unsuitable shipping condition at the time 
Bahk cs dace A captions apnecnantin sas ciedatapenassenoeiraninieroens 


EFFECT OF FAILURE TO PROVE ABNORMAL DETERIORATION 
Where respondent-buyer, in a suit for the purchase price of 
shipments of bananas, defended the action on the ground 
that the bananas contained a field disease which did not be- 
come apparent until after the fruit had started to ripen and 
contended that the bananas were, therefore, not in suit- 
able shipping condition, but admitted that the bananas were 
in apparent good, green condition when received at desti- 
nation, and there was no evidence as to the place or the 
manner in which the fruit was ripened, it is held, that re- 
spondent has failed to sustain the burden resting upon it 
of proving its affirmative defense that the fruit was infected 
with a field disease and was not in suitable shipping condi- 
tion, and that respondent’s failure to pay promptly the full 
purchase price for the bananas is a violation of section 2 
of the act for which reparation should be awarded com- 
plainant —$_ $$ ______ >... rican 


LACK OF ABNORMAL DETERIORATION AS SHOWING 
An average of 3 percent, 7 percent. and 10 percent soft rot 
decay found at destination was not sufficient damage at 
the end of the shipping season to warrant the conclusion 
that the carloads of cantaloups were abnormally decayed. 
However, 14 percent decay at destination constitutes an 
abnormally deteriorated condition —~ 
WARRANTY OF 
Use of term f.o.b. acceptance in a contract of purchase and 
sale raises question of... ecneelc eM ee sae see naan esos 
Where the sale was completed while the pears were in transit 
and f.o.b. shipping point is a term of the contract, seller 
warrants that the pears were in suitable shipping condi- 
tion at the time of sale... up. 
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SUITABLE SHIPPING CONDITION—Continued Page 
WARRANTY OF—Continued 
Where shipment received abnormal transportation service, the 
report of official inspection at destination showing damage 
from Fusarium Rot cannot be relied upon by complainant 
to. prove breach of warranty of... 80, 838. 


SUITABLE SHIPPING CONDITION RULE 


Inapplicability of, where abnormal transportation service and 
II, RII os cnssascecapeentapdniiSiepopaceaeeanet Suicl onenedcaoasaapclalacRaiesscgsetanactasatsia ad 


TOMATO PLANTS 


Not a perishable agricultural commodity within the meaning of 
I a coe ecppe banners gpeiorcaieae tiara 


UNDISCLOSED PRINCIPAL 
Misuse oF toe party sesine(......... 0 rere = 


UNIFORM SALES ACT 
Section 12 of, defining what constitutes express warranty 


VALUE OF COMMODITY 
Burden of proof as to 


VARIANCE 
Effect of, between allegations and evidence 


VERIFICATION 
FAILURE TO SUBMIT VERIFIED PLEADINGS 
Where a problem is presented by the fact that complainant’s 
opening statement of fact and respondent’s answer, which 
he requested to be considered as his answering statement, 
were both signed by the parties’ attorneys but were not 
verified as required by the rules of practice in order for the 
statements contained therein to be considered in evidence, 
it is unnecessary to discuss legal consequences of the fail- 
ure to submit a verified opening statement of fact or a veri- 
fied answer as complainant’s proposed opening statement 
of facts may be considered as a brief and as the decision 
in this proceeding would be unaltered even if respondent’s 
answer was accepted as an answering statement with full 
force and effect given to the statements contained therein 


VIOLATION OF ACT 


Engaging in business of commission merchant, dealer, or broker 
WIEEIOUE, & WARE ICE MCE IO semis 
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VIOLATION OF ACT—Continued Page 
Failure to accept produce purchased————____-____.__._____.__-62, 302, 803. 


Failure to deliver in accordance with contract-———--_________._ 1032 


FAILURE TO PAY 
Adjusted price———______ 547 


IE, iiss sciatic ananiaenniniicenaiiaiinmenainaiime Tae 
Amount of overcharges————________—_. 84 
Ralihes ot 168. eee «= 1008 


Balance of purchase price——————______ 65, 

67, 205, 207, 209, 210, 212, 232, 310, 343, 344, 345, 376, 
885, 387, 413, 417, 422, 425, 446, 448, 459, 461, 479, 481, 
485, 489, 498, 496, 498, 499, 501, 502, 504, 534, 535, 556, 
561, 566, 568, 598, 600, 601, 604, 627, 631, 633, 637, 644, 
649, 663, 666, 667, 669, 687, 689, 705, 707, 773, 775, 796, 
798, 800, 817, 820, 822, 996, 1006, 1045, 1048, 1170, 1188, 
1193 (Defaults). 


ee | 
Lome Beta be annie scenes 10) 
Net amount from resale of commodity——-——..--______-____-..--__ 240 
DUE WiC nication eninintiaioanme.: FEE, 
One-half com joisnt scout tennant AB, $99, 


PPO URIS NO asics eimeminnecmmeen BB, 
47, 51, 156, 162, 164, 202, 289, 292, 296, 298, 305, 322, 
324, 343, 364, 373, 376, 395, 406, 429, 470, 475, 508, 533, 
566, 571, 607, 611, 613, 643, 656, 658, 714, 716, 732, 772, 
782, 785. 


Purchase price and protest fee-——~——____.__ 1021 
Failure to remit balance of proceeds—————--______.___-_--552, 686, 1024. 


Rejection of commodity without reasonable cause—___...__ 60, 
70, 117, 130, 153, 229, 232, 322, 537, 659, 721, 782, 775, 815, 
826, 1086, 1126. 


Repeated and flagrant violations of the act by failing to pay for 
numerous shipments of produce————____ 


WAIVER OF BREACH OF WARRANTY 
New AGREEMENT AS CONSTITUTING 
Where the inspection certificate showed a shipment of corn 
contained 3 percent decay (1 percent in excess of tolerance 
allowed for corn of U. S. No. 1 quality), it is concluded 
that seller delivered corn failing to meet contract specifi- 
cations due to presence of decay in excess of the tolerance 
allowed for U. S. No. 1 quality but since the parties entered 
into a new agreement after arrival of the shipment at desti- 





AGRICULTURE DECISIONS 1825 


JANUARY-DECEMBER 1952 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


WAIVER OF BREACH OF WARRANTY—Continued Page 
NEW AGREEMENT AS CONSTITUTING—Continued 
nation whereby seller granted an allowance to the buyer, 
the buyer’s acceptance thereof served as a waiver of sell- 
er’s breach Of Warranty nanan nna nnn 


WARRANTIES 
DAMAGES 
Measure of, for breach of 


Evidence failimg to show breach Of nnx1nxnxxunenencnemn nema 


EXPRESSION OF OPINION AS NOT CONSTITUTING 
Where complainant contracted to sell respondent two carloads 
of lettuce on complainant’s representation that the lettuce 
had not been inspected but would, in complainant’s opinion, 
grade U. S. No. 1, held, complainant did not warrant that 
the lettuce graded U. S. No. 1 but respondent did have a 
right to expect lettuce of good quality and in good condition 


FAILURE TO SUSTAIN BURDEN OF PROOF AS TO EXISTENCE OF 
Where alleged warranty that more than 50 percent of the to- 
matoes would be good is denied by seller, held, buyer failed 
to sustain burden of proof of existence of warranty-...----- 


LACK OF EXISTENCE OF, AFTER INSPECTION OF PRODUCE 
A warranty expressed in the original contract no longer ex- 
ists and no implied warranty based on the new contract 
can be relied upon where it appears that the produce was 
inspected and there was opportunity for thorough examina- 
PER. -cusscrnnsliansiicinnioninlagnsnbiieeenippiirsionnscbicabiipe tonite iain acne Ce 


SaLes TALK 
Distinguished from warranty———_________—__________._. 


Waiver of breach of, marked by new agreement 
WARRANTY OF SUITABLE SHIPPING CONDITION 
Effect of failure to give timely or reasonable notice of breach of 
Failure to prove breach of ——————__________________—_---___. 
WORDS AND PHRASES 
Hariion than May 15th if pouibie..._...._—— 
Chan ar RE I TInt eeeenninee ncn rennet 
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ADMINISTRATIVE LAW 
EXHAUSTION OF ADMINISTRATIVE REMEDY 

Where plaintiffs raised questions concerning the validity of 
the findings set forth in the Milk Order as a basis for the 
Order, particularly that the Order was necessary to insure 
an adequate milk supply for the marketing area, that the 
sale of milk and milk products in the area was in the cur- 
rent of or directly affecting interstate commerce, and that 
the issuance of the Order was approved by the proper num- 
ber of milk producers in the marketing area, as to all these 
matters, the District Court held, that it has no jurisdiction 
to review the actions and determinations of the market ad- 
ministrator except under section 8c(15)(B) of the act fol- 
lowing exhaustion of the applicable administrative remedy 
provided in section 8c(15)(A) of the act, Kewaskum 
Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.) onxxnxnne 884 


ADMINISTRATIVE PROCEDURE ACT 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Lack of right to challenge milk order under, before exhaus- 
tion of administrative remedy required by Agricultural 
Marketing Agreement Act of 1937, Kewaskum Dairy Co. et 
al; v.. Brannan :(U.:8::D. C., E.:D. Wis) —————___. 


RIGHT TO CHALLENGE VALIDITY OF MILK ORDER UNDER 
Plaintiff’s contention that they have the right under the Ad- 
ministrative Procedure Act to challenge in court the valid- 
ity of the Milwaukee Federal Milk Order without first 
seeking review of the Order before the Department of Ag- 
riculture, the District Court held, is untenable, since the 
Act did not repeal such special statutes, rather, it con- 
firmed, ratified and strengthened the exclusiveness of such 
special statutory review proceedings by (1) specifying that 
the form of review proceedings “shall be” that provided by 
such special statute, and (2) expressly excepting judicial 
review “so far as” special statutes preclude judicial review, 
and this holding is supported by the legislative history of 
the Act, and the application made of it by the court, that 
where a special statutory review proceeding is provided by 
the Congress, such course must be pursued to the exclusion 
of any other form of action, and this is particularly true 
of the statutes, such as the Agricultural Marketing Agree- 
ment Act of 1937, which even before the Federal Admin- 
istrative Procedure Act had made such special review pro- 
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ADMINISTRATIVE PROCEDURE ACT—Continued Page 


RIGHT TO CHALLENGE VALIDITY OF MILK ORDER UNDER—Continued 
ceedings exclusive, Kewaskum Dairy Co. et al. v. Bran- 


































age st PU TEE, WRI ieevecarorenteentoenecncene 
COURT DECISION DISTINGUISHED IN COURT DECISION 
Tumey v. Ohio, 273 U.S. 510 ate Kewaskum Sai Co. et al. v. 
Brannan (U.S.D.C., E.D., Wis.) - apie ie incaiastammamanccisiennic: Cn 
COURT DECISION FOLLOWED IN COURT DECISION 
H. P. Hood & Sons, Inc. v. United States, 307 U. S. 588, Kewas- 
kum Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.)-—-------._ 836 
United States v. Rock Royal Co-operative, Inc., 307 U.S. 533, Ke- 
waskum Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.)----- 836 
United States v. Ruzicka, 329 U.S. 287, Kewaskum Dairy Co. et 
a. v. Brammer. (U.S.D.C., ED. Wik) = 837 
United States v. Wrighthood Dairy Co., 315 U.S. 110, Kewaskum 
34 Dairy Co. et al. v. Brannan (U.S.D.C., E.D., Wis.) ---xeexornnnne 
DUE PROCESS OF LAW 
SECRETARY’S INTEREST IN ISSUANCE OF MILK ORDER NOT VIOLA- 
TIVE OF 
Where plaintiffs contended that the Secretary of Agriculture, 
in his official capacity, has a financial interest in the de- 
D cision whether or not to issue an order because the sums 





of money collected from handlers to cover administrative 
and marketing service costs can be used to enlarge the 
Secretary’s or his Department’s political and bureaucratic 
powers, the District Court held, is without merit, since the 
interest in the outcome which plaintiffs impute to the Sec- 
retary appears so remote, trifling and insignificant, that 
it is incapable of affecting his judgment or influencing his 
conduct, Kewaskum Dairy Co. et al. v. Brannan (U.S.D.C., 
BD GK insistence ena neal asdlleadiMsciecniaiasttieriindla pea : 












EXHAUSTION OF ADMINISTRATIVE REMEDY 
JURISDICTION OF COURT 

Lack of jurisdiction of court to review actions of market ad- 

ministrator before, as required by Administrative Proced- 

ure Act, Kewaskum Dairy Co. et al. v. Brannan (U.S.D.C., 

WD WR sec tceect osc ica ng oe emcee * 











INJUNCTION 
DENIAL OF MOTION FOR RELIEF BY 
Milk handlers’ motion for preliminary injunctive relief de- 
nied, Kewaskum Dairy Co. et al. v. Brannan (U.S.D.C.,E.D., 
ads ccisinininsitncinepscteenniinseatineiinitinatiiiisintahunmtuainaiiamieae aaeeea 
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MOTION Page 
Granting of, made by defendant for order dismissing complaint 
filed by milk handlers, Kewaskum Dairy Co. et al. v. Brannan 
(U.S.D.C., E.D., Wis.) 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 
CONSTITUTIONAL VALIDITY OF 

Where plaintiffs-handlers subject to Order No. 7 regulating 
the handling of milk in the Milwaukee, Wisconsin market- 
ing area, instituted an action for declaratory judgment, 
injunction, and money damages, which action challenged 
on constitutional and other grounds the validity of the 
Order and in particular its provisions for administrative 
assessments and marketing services, and in furtherance of 
their claim for relief, plaintiffs have moved for a prelimi- 
nary injunction, and defendants moved for a dismissal, the 
District Court denied plaintiffs’ motion for a preliminary 
injunction and granted defendants’ motion for an order dis- 
missing the complaint, Kewaskum Dairy Co. et al. v. Bran- 

nan (U.S.D.C., E.D., Wis.) ————~. 


SECTION 8c (15)(B) OF ACT 
Jurisdiction of court under, Kewaskum Dairy Co. et al. v. Bran- 
nen’ (US.D., BD; Wis): ime. «8 SEs 
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Reference to Cumulative Material of Agriculture Decisions 
(1942-1952) 


The following cumulative material will be found in the December issue 
(No. 12) of Agriculture Decisions, Volume 1 (1942), 2 (1943), 3 (1944), 
4 (1945), 5 (1946), 6 (1947), 7 (1948), 8 (1949), 9 (1950), 10 (1951), 
and 11 (1952), respectively: 

Citations in Agriculture deci- 
sions: Volume No. and Page 
Statutes, orders, etc. —-----. 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 
6: 1194; 7: 1243; 8: 1425; 9: 1533; 10: 
1564; 11: 1199 
Agriculture decisions 1: 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 
6: 1199; 7: 1250; 8: 1484; 9: 1542; 10: 
1575; 11: 1204 ; 
Court decisions. 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 
6: 1207; 7: 1255; 8: 1489; 9: 1546; 10: 
1578; 11: 1209 
Court decisions cited in Court 

decisions 11: 1213 
Decisions overruled by Secre- 

tary of Agriculture—__—.._....._ 1: 819* 

Citations in Court decisions: 


Statutes, orders, etc. -—----. 2: 799; 3: 1182; 5: 938; 6: 1197; 7: 1248; 
8: 1481; 9: 1589; 10: 1572 


Appeals from Secretary’s deci- 
sions (actions for review by 


OY iin rcterrerprrneeree |, k 2 BE03 2: S06; S: 1108; 4: 1024; 6: O48; 


6: 12138; 7: 1259; 8: 1445; 9: 1551 


Disposition of Appeals from 
Secretary’s decisions (actions 
for review by courts) -~--- —— 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 
6: 1216; 7: 1260; 8: 1447; 9: 1553 


Agriculture decisions cited by 
courts and other authorities. 1: 821; 2: 809; 3: 1195; 4: 1027; 5: 950; 
6: 1218; 7: 1262; 8: 1448; 9: 1554 


Commodities involved in PACA 


proceedings ———______-_____. 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 
6: 1219; 7: 1264; 8: 1449; 9: 1555; 10: 


1582; 11: 1214 


Decisions and docket numbers 
arranged in consecutive order 1: 823; 2: 811; 3: 1200; 4: 1031; 5: 958; 


* HisroricaL Note.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A.D. 
435, decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A.D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision (9 CFR 
Cum. Supp. 201.14) setting up a standard of financial qualifications has been promulgated. 


In re Albert Bree, 3 A.D. 255 (1944).—Ed. 
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Volume No. and Page 
6: 1221; 7: 1266; 8: 1451; 9: 1556; 10: 
1584; 11: 1216 
Docket numbers and decisions 
arranged in consecutive order 1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 
6: 1225; 7: 1270; 8: 1455; 9: 1560; 10: 
1588; 11: 1220 
Cumulative lists of decisions: 
Agriculture Decisions: 
Agriculture decisions 
reported ............. 1: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 
6: 1229; 7: 1274; 8: 1459; 9: 1564; 10: 
1592; 11: 1224 
1942 PACA decisions 
hitherto unreported 4: 1043; 5: 965 


1948 PACA decisions 
hitherto unreported. 5: 965 


Agriculture decisions 
EXPLAIN) neneneennnenee 2: 803; 3: 1190; 4: 1020 (distinguished) 


Agriculture decisions ‘ 
followed .——.......... 2; 803; 3: 1190; 5: 944 


Court decisions fol- 
lowed: inane - 8: 1190; 4: 1020; 9: 1545 


Court decisions: 
Court decisions pub- 
2: 821; 3: 1212; 5: iv—vi; 6: v—ix; 7: v— 
xi; 8: x-xix; 9: 1728; 10: 1748; 11: 1332 
Court and Agricul- 
ture decisions dis- 
tinguished inden. 7: 1254; 8: 1488; 9: 1545 


Court and Agricul- 
ture decisions ex- 
plained in. ae : 944; 6: 1206; 7: 1254 


Court and Agriculture 
decisions followed in 6: 1206; 7: 1254; 8: 1438; 9: 1545 


Cumulative Index-Digest and -; 
Subject-Index of decisions: 

Agriculture decisions 1: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 
6: 1244; 7: 1298; 8: 1483; 9: 1586; 10: 
1613; 11: 1250 

Court decisions... 2; 870; 3: 1292; 5: 1027; 6: 1833; 7: 
1371; 8: 1586; 9: 1698; 10: 1734; 11: 
1326 


A study of the scope and nature 
of Agriculture Decisions — 
Statistical Index 1: 850; 2: 882; 3: 1818; 4: 1119; 5: 1042; 
6: 1847; 7: 1400; 8: 1614; 9: 1744; 10: 
1764; 11: 1348 
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CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 


Avon Dairy COMPANY ET AL. v. EISAMAN (D. C., N. D. Ohio, 1946), 
69 F. Supp. 500. Denial of application to postpone effective date of 
Order No. 75--~ peta aa AE teal et accent Sacccan eal ast nw G2 98 


Agricultural Marketing Agreement Act of 1937 


ALLEN v. SCHMIDT. SCHUMAN v. JAEGER (Cir. Ct., Waukesha Co., 
Wis., 1951).* Right of board of directors of co-operative association 
of producers to cast vote in referendum-.. cnibtelalheesomctesca RO 2 
BABYLON MILK AND CREAM COMPANY (KAss, CHARLES) v. CHARLES 
F. BRANNAN, SECRETARY OF AGRICULTURE OF THE UNITED STATES. 
(U .S. D. C., N. Y., 1950) + Ruling of Judicial Officer affirmed—De- 
nial and granting of motions for summary judgment—Dismissal 
of complaint. —-—-~ (i scetlieatessintpailanaasii nina it eaiaasel le Mies nS 
BatLeY Farm Darry Co. ET AL. v. ANDERSON (C. C. A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classification 
provisions of Order No. 3... — aot 
BAILEY FARM Dairy Co. ET AL. v. JONES (D. C., E. D. Mo., 1945), 61 
F, Bunp.209. Classification of milk... 5: 
BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SECRE- 
TARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. Supp. 
612. Administrative law—Scope of judicial review of milk order 
issued by Secretary—Conclusiveness of findings made by Judicial 
Officer—Function of interrogatories and production of records— 
a Nie SE SE RE Dn SOOT EC IRA TEL ee sage 
BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. (U.S. 
D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 
commerce i i aa ae ee 
BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 1944), 
140 F. 2d 485. Reclassification of milk downward as not authoriz- 
I ERE ARI csc nabice gprs ead emcclmsnaiasnipeiin col 
BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. Kan. 
1947), 75 F. Supp. 363. Validity of Order No. 68—Inapplicability 
of de minimis doctrine—De novo hearing—Assailed findings sup- 
ported by evidence—Failure to spread parity Upon reCordn--c1ccneconns 6: 969 


*Cumulative Index-Digest and Subject-Index of the court cases we be found in the De- 
cember issve (No. 12) of Agricu'ture Decisions; 2 A. D. 870: 8 A. D. 1292: 5 A. D. 1027 
6 A. D. 1838; 7 A. D. 1871; 8 A. D. 1586; 9 A. D. 1698; 10 A. D. 1784; and 11 "A. D. 1826—Ed. 
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CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 139 F. 2d 327. 
Validity of producer-settlement fund provisions Of ACt men 3: 819 
COSGROVE ET AL. v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary——————----------- 2: 610 






CRULL v. WICKARD (C. C. A., 6th Cir., 1943), 187 F. 2d 406. Findings 
of fact by Secretary as to petitioner’s status as handler sustained... 3: 446 
CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. Scope 
of judicial review of Secretary's actioo——$—$§$£_£$_$_$_______ 3: 445 
CRYSTAL LAKE DAIRY COMPANY v. CHARLES F. BRANNAN. (U. S. D. 
C., N. D. Ill., 1951). ¢ Validity of amendment to Order No. 41—Jus- 
ticiable interest—Challenge of validity of amendment to Order No. 
41—Lack of justiciable interest as not justifying institution of 
action—Limitation of judicial review of ruling of Judicial Officer— 
Actions of Secretary justified by evidence—Compliance with re- 
quirements of notice of promulgation hearing—Evidence—Burden 
of proof showing unlawful action—Weighing of evidence by court--10: 599 
DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON 
(D. C., N. D. N. Y., 1947). + Order No. 27—Reclassification of milk 
—Interpretation of Article III, Section 2(7)—Meaning of term 
“delivery to a purchaser”’—Permissibility of classification based 
on plant movement rather than ultimate utilization—Stipulation 
by subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of — to II-A classifica- 
ti@ ainda ee an eee a eee Tee 
DAIRYMEN’S LEAGUE Cone Ass’N, INC. v. BRANNAN, SECRETARY 
OF AGRICULTURE (U.S. C. A., 2d Cir., 1949), 173 F. 2d 57. Classi- 
fication of milk—Class II-A—Status of handler determined by lo- 
cation of approved plant—Element of III-D classification of milk 
—Inapplicability of III-D classification—‘‘Purchaser”—Inapplica- 
bility of term used in regulation—Construction of phrase “not a 
handler’”—“Handler,” meaning of phrase—Delivery of cream to 
handler—Divisions of corporations found not separate jural per- 
sons—Inapplicability of milk market administrator’s interpretation 







+: Page 











731 
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65 



















7 of regulation relative to manufacturing plant as distinguished from 
distributing plant—Milk not subject to III-D classification—Courts 
—Review by court of erroneous stipulation—Complaint of action 
2 of Judicial Officer not considered by court—Judicial .Officer’s re- 
fusal to accept stipulation as final, approved by court—Duty of 
court relative to existing rights and obligations—Repudiation of 
agreed interpretation of regulation approved by court—Adminis- 
9 trative law—Usage in reliance on administrative interpretation— 
Estoppel—Choice of reasonable construction of regulation—Test 
™ of reasonable construction of regulation—Judicial review of valid- 
ti ity of regulation—Reopening of proceeding—Wayward and vacil- 






lating administration of regulation affecting third parties—Char- 
acterization by court of difficulties involved in administration of 
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milk orders—“Multifarious ramifications’”—“Supernatural powers” 
—“Fantastic proliferation”—“Verbal mazes” ———--------- acme 9: 152 

ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. 1st Cir., 

1942), 127 F. 2d 920. Co-operative associations—Handler, who is... 3: 540 

FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 42 
F. Supp. 757. Calculating freight rates to determine allowances 
I a reg erapeineneeenrepeeaeetie erieenianicecteese 


GRANDVIEW Dalry, INC. v. JONES, WAR FooD ADMINISTRATOR ET AL. 
(D. C., E. D., N. Y., 1945), 61 F. Supp. 460. Administrative law 
Judicial review—Market service payments—Inapplicability of doc- 
trine of res judicata to decisions of administrative officers and 
boards Deeb cio carton ceca ba ite oshar psig cascode dips inaghstoccoing 


GRANDVIEW Dalry, INC. v. JONES, WAR Foop ADM’R, ET AL. (C. ( C. A. 
2d Cir., 1946), 157 F. 2d 5. Disallowance of market service pay- 
ments ephald—Candincion-~Findinen—-Substentiol OVID OM CO nnreeeesnveenene 


GREEN VALLEY CREAMERY, INC. v. UNITED STATES ET AL. (C. C. A. 
1st Cir., 1939), 108 F. 2d 342. Validity of Order No. 4—Construc- 
tion of nlnialatnatlie order........ ieee a a aL a 


GUDGEL, Boyp v. L. S. IvERSON, DEPUTY MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. Gov- 
ERNMENT (D.C. U.S., W. D., Ky. at Louisville, 1949), 87 F. Supp. 
834. Dismissal—Action to enjoin milk market administrator from 
pooling milk—Lack of jurisdiction of court to entertain handler’s 
complaint—Exhaustion of administrative remedy under section 8c 
(15) of act—Failure to join Secretary of Agriculture as necessary 
and indispensable party—Effect of failure to prove allegation in 
complaint—Injunction—Suit to enjoin subordinate of Secretary 
not maintainable—Justiciable right—Effect of commingling of pro- 
ducer’s milk with that of handler—Estoppel—Market administra- 
tor’s action not binding upon Secretary—Court decisions distin- 
PUREE sree lacie pride aaiaeada ita ea ees 

HOGANSBURG MILK COMPANY, INC. v. JONES, WAR Foop ADMINISTRA- 
Tor (D. C., N. D., N. Y., 1946). ¢ Order No. 27—Reclassification 
of mitin-niianden of spend as to validity of market administrator’s 
action—Administrative law—Evidence—Weight of evidence—Lim- 
ited authority of court to review Secretary’s action—Effect of 
failure to protest undue delay in making reclassification... 


Hoop & Sons (H. P.) v. UNITED STATES, 307 U. S. 588, 83 L. om 
1478 (1939). Amendment of milk order—Finding as to base period 
—Use of postwar period—Unavailability of statistics for prewar 
period—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—vValidity of equalization provisions of order 

JOHN E. RosAsco CREAMERIES, INC. v. CLINTON P. ANDERSON, Secre- 
tary of Agriculture of the United States (U. S. D. C., S. D., N. Y. 
1950). + Parties—Dismissal of complaint for failure to substitute 
OIG escent nenrteiseecentesserretnnere aetna metoeneenrenineranarenirtiieescenaentery 9: 


t Unreported Court decision published in Agriculture Decisions—Ed. 





CUMULATIVE LIST OF COURT DECISIONS 1335 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


KEWASKUM DAIRY COMPANY AND WM. H. HEINEMANN CREAMERIES, 
INC. v. HERBERT H. ERDMANN, INDIVIDUALLY AND AS FEDERAL MILK 
MARKET ADMINISTRATOR FOR MILWAUKEE, WIS. MARKETING AREA, 
AND CHARLES F.. BRANNAN, INDIVIDUALLY AND AS UNITED STATES 
SECRETARY OF AGRICULTURE (U.S. D. C., E. D., Wis., 1952). + Con- 
stitutional validity of Order No. 7—Jurisdiction of court—Plain- 
tiff’s motion for preliminary injunctive relief denied—Defendant’s 
motion for order dismissing complaint granted—Constitutional law 
—Secretary’s interest in issuance of milk order not violative of due 
process of law—Administrative law—Exhaustion of administrative 
remedy—Findings set forth in milk order—Jurisdiction of district 
court—Section 8c(15)(B) of act—Section 8c(15)(A) of act— 
Right to challenge milk order under Administrative Procedure Act 
—Exhaustion of administrative remedy as required by Agricul- 
tural Marketing Agreement Act Of 1987 nn--cccnccnenmnnnnnnmmmanmemnnnmnmen tt ; 884 


LAVERNE Co-op CITRUS ASS’N ET AL. v. UNITED STATES (C. C. A., 9th 
Cir., 1944), 143 F. 2d 415. Exhaustion of administrative remedy. 3: 921 


NEw ENGLAND Dairriss, INC. v. WICKARD (D. C., D. Vt., 1943), 51 F. 
Supp. 444. Order No. 4—Cooperative, when not a handler... 3: 310 


New YorRK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C. C. A., 
2d Cir., 1944), 141 F. 2d 805. Limited character of pide review 
Gl lecemiliay On Wintec rea 


OGpEN Darry Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946), 157 F. 2d 445. Judicial review of War 
Food Administrator’s order—Order sustained and affirmed 


PARKER ET AL. v. BROWN (App. from U. S. D. C., S. D., Cal., 1943), 
817 U. S. 341. Jurisdiction of Federal courts—Suit to enjoin en- 
forcement of state legislation—Suit in equity showing irreparable 
damage—Federal Anti-Trust Act—Marketing program under Cali- 
fornia Agricultural Prorate Act not within scope of Federal Anti- 
trust Act—California Agricultural Prorate Act not in conflict 
with Agricultural Marketing Agreement Act of 1937—Regulation 
of state industry of local concern—Restrictions imposed by state 
program upon intrastate sales as not violative of commerce clause 
—Effect of Federal inaction upon state regulation of commerce— 
State regulation affecting interstate commerce sustained upon con- 
sideration of all relative facts: and circeumstances—Supreme Court 
may take judicial notice of available data of raisin industry in Cal- 
ifornia—Effect of state program on interstate commerce in absence 
of adoption of marketing program by Secretary of Agriculture— 
Supreme Court cases distinguished —-a--necccccmcnenenmnmnenmmnunennmmnmmnmnn dQ 421 


PARKER v. UNITED STATES (C. C. A., 1st Cir., 1946), 153 F. 2d 66. 
Civil contempt—When contemnor released by discharge in bank- 
TUPI yin reeseescnensstncnsnteseenn enemies mentirneintennsntesenesnneenenetnetanensnn 6: 862 


PARKER v. UNITED STATES ET AL. (C. C. A., Ist Cir., 1942), 126 F. 2d 
370. Corporations—Injunction—Contempt 
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PARKER v. UNITED STATES ET AL. (C. C. A. 1st Cir., 1942), 129 F. 2d 

874. Corporations—Contempt—Discretion Of COUT ccennanecceenennon 3: 61 
PARKER v. UNITED STATES ET AL. (C. C. A., 1st Cir., 1943), 185 F. 2d 

54. Corporations—Contempt—Compensatory fit@--0--------nennennnnenene 3 65 
QUSENSBORO FARM PropUCTS, INC. v. WICKARD (D. C., E. D., N. Y., 

1942), 47 F. Supp. 206. Order No. 27—Use classification... 3: 212 
QUEENSBORO FARM PropuctTs, INC. v. WICKARD (C. C. A., 2d Cir., 

1948), 187 F. 2d 969. Order No. 27—Use classification... 3: 220 
RENKEN Darry Co. (M. H.) v. Wickarp (D. C., E. D., N. Y., 1942), 

45 F. Supp. 332. Order No. 27—Market service payments... 3: 316 
RENKEN Darry Co. (M. H.) v. WicKarD (D. C., E. D., N. Y., 1942), 

47 F. Supp. 212. Order No. 27—Use classification xvnco-ncccccooncecncennmne : 821 
ROBERT ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. De- 

partment of Agriculture and Federal Milk Marketing Administra- 

tor of the Lowell-Lawrence Federal Milk Marketing Area (U. S. 

D. C., D. Mass., 1950). + Motion to dismiss granted for lack of ju- 

risdiction—Secretary of Agriculture indispensable party—Actions 

of market administrator within discretion of Secretary—Actions 

of market administrator as agent of Secretary 
SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 

N. D., N. Y., 1942), 45 F. Supp. 104. Strict compliance with pre- 

MCU AN Ci CURER OE INT anspor nntererigeniec einen 
SHAWANGUNK Co-op. DAIRIES, INC. v. JONES (D. C., S. D., N. Y., 

1945), 59 F. Supp. 848. Accounting by handler for milk received 

Srila 
SHAWANGUNK Co-op, DAIRIESs, INC. v. JONES ET AL. (C. C. A., 2d 

Cir., 1946), 153 F. 2d 700. Accounting by handler for milk received 

from producers 


SHAWSHEEN Darry, Inc. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy 


SPRAGUE DAIRY COMPANY ET AL. v. ANDERSON (U.S. D. C., N. D., IIL, 
1946). + Validity of Order No. 69—Promulgation hearing record— 
Substantial evidence—Inclusion of contested county and townships 
ey ena TIN RI aise ceniosnniemeorinas 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. D. C., 
D. Columbia, 1949), 82 F. Supp. 614. Order No. 4—Invalidity of 
cooperative payment provisions—Stay order—Producers’ right to 
maintain class action to restrain Secretary against diversion of 
funds from producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is borne 
by another party—Power of court to set aside action of Secretary 
—Broad powers of Secretary not unlimited and his wide discretion 
not untrammeled—Lack of power of administrative agency to take 
property of one person for benefit of another—Words and phrases 
—Construction and meaning of word “Incidental’—Application of 
meaning of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of pro- 
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vision of act relative to deductions for payments to cooperative 


; 61 lei et at ee ea caemeeenadeamtnnes 
STARK ET AL. v. WICKARD (U.S. C. A., D. Columbia, 1944), 1386 F. 2d 
65 786. Standing of milk producer to seek court review of Secretary’s 


e: Page 


8: 140 





NEIINID’ | occ Jnaeascisteinanadied oummnath eo eaauensentone aaeeaaaiameananae ili 


212 STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 1944), 
321 U.S. 288. Right of eee aes to obtain court review of Secre- 
220 CO Isr eo pin Se ES 
TITUSVILLE DAIRY PRODUCTS Co. v. ANDERSON, ihiaian e OF AGRICUL- 
816 TURE (U.S. D. C., W. D., Pa., 1945), 77 F. Supp. 232. Order No. 27 
—Evidence—Teruiaation of status as handler__....._._..............._ 8; 1Z1.1 
321 | TITUSVILLE Dairy Propucts Co. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE (U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332, Certiorari de- 
nied, 388 U. S. 905. Order No. 27 not regulation of arbitrary na- 
ture—Status as handler under Order No. 27—Regulation of ship- 
ments current in or affecting interstate commerce under Order No. 
27—Status as handler subject to approval by Department of Health 
under Order No. 27—Judicial Officer’s decision holding status of 
1384 petitioner as handler, affirmed—————_____. 
| UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A., 2d Cir., 1939), 
107 F. 2d 987. Handler, who is—————_____________.__. 3: 1020 
584 UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A., 2d Cir., 1940), 
110 F. 2d 482. Injunction—Collection or payment of MONEY... 3: 1027 
UNITED STATES v. BORDEN COMPANY ET AL., 308 U. S. 188. Provisions 
24 of Federal Anti-Trust Act not impliedly repealed by Agricultural 
Marketing Agreement Act of 1937—Provisions of Federal Anti- 
: Trust Act not modified by Capper-Volstead Act—Court decision 
76 : Whelan cachet schinassnredniteriehccchacdtsatii er 
UNITED STATES v. BURLINGTON SANITARY MILK aie ‘te: 
19 : (U. S. D. C., E. D. Wisconsin, 1944). + Exhaustion of administra- 
: tive remedy 5k el iene SF 1089 
UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U.S. D. C., Mass., 
1942), 38 F. Supp. 508. Cooperative associations—Handler, who is 3: 532 
29 UNITED STATES v. GREEN VALLEY CREAMERY, INC. (U.S. D. C., D. 
Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of discharge 
in bankruptcy upon collection of compensatory INC ---nmcnnennnnnnnnnn 6; 80 
UNITED STATES v. H. P. Hoop & Sons, INc. ET AL. (U. S. D. C., D. 
Mass., 1989), 26 F. Supp. 672. Validity of Order No. 4—Constitu- 
tionality of Agricultural Marketing Agreement Act of 1937—Stare 
Decisis—Constitutional law—Delegation of legislative power—Due 
process of law—Finding as to base period—Country plant—Equal- 
ization fund—Interstate COMMETCE.-cvrecvnenennnnennenmunnnenmmennmnnnnsirnnmnmmnie 
UNITED STATES v. HOGANSBURG MILK COMPANY, INC. (D. C., N. D., 
N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect of fail- 
ure to exhaust administrative remedies—Market administrator’s 
determination as to amounts due from handler to producer’s set- 
ac ia a ccccsisitsivtties sisal adiiahaaensnlcaansbiasibaenahlicamedincgsianiapedinitidea insects a ee 
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UNITED STATES v. LEVINE (C. C. A. 2d, 1942), 129 F. 2d 745. Con- 
viction of employee of market administrator of accepting bribe-- 3: 615 
UNITED STATES v. MARTIN (U.S. D. C., D. Mass., 1948). + Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order sub- 
SCRTRTNG G0 SES RAENCR ACA UE pri ciniemrteniceiimsnnerninnsinnnce ES BOE 
UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
Inc. ET AL. (U. S. C. A., D. Columbia, 1950), 179 F. 2d 426. 
Illegality of price-fixing under Sherman Anti-Trust Act—Combi- 
nation tampering with price structures unlawful under Sherman 
Anti-Trust Act—lIllegality of “full supply” contracts—Immater- 
iality of amount of interstate trade involved in violation of Sher- 
man Anti-Trust Act—Violation of Sherman Anti-Trust Act by co- 
operative association—Violation of Sherman Anti-Trust Act by 
cooperative association in absence of order or marketing agreement 
—Criminal law—Sufficiency of indictment for violation of Sher- 
man Anti-Trust Act-. ile ie See 
UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
Inc. ET AL. (U. S. D. C., D. Columbia, 1949), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not constitut- 
ing conspiracy to fix prices in violation of Sherman Anti-Trust Act 
—Evidence failing to establish conspiracy in violation of Sherman 
Anti-Trust Act—Legality of “full supply” contracts under Sher- 
man Anti-Trust Act—Aim of Federal Anti-Trust Laws—Market- 
ing agreements—Exemption from Anti-Trust Laws—Administra- 
tive law and procedure—Judicial review of Secretary’s action in 
adjusting milk prices—lIllegality of “full supply” contract under 
Sherman Anti-Trust Act in absence of submission to regulation 
by Secretary—Violation of Sherman Anti-Trust Act by coopera- 
tive association—Evidence failing to establish violation of Sherman 
Anti-Trust Act- ee satiate pilieniscaninaetiiemeis Oe LARS 
UNITED STATES v. RIDGELAND CREAMERY Co. (D.C.,W.D., Wis., 1942), 
47 F. Supp. 145. Exhaustion of administrative remedy 
UNITED STATES v. RocK ROYAL Co-OPERATIVE, INC. ET AL. (App. from 
U. S. D. C., N. D., N. Y., 1989), 307 U. S. 538, 59 S. Ct. 993, 83 
L. ed. 1446. Constitutionality of act—Validity of Order No. 27......... 
UNITED STATES v RUZICKA ET AL. (C. C. A., 7th Cir., 1945), 152 F. 
2d 167. Exhaustion of administrative remedy—Judicial review......... 
UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1946) 329 
U. S. 287. Distribution of enforcing authority between courts and 
Secretary of Agriculture ——————————___.__... 5; 931 
UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORATION; 
ET AL. (U.S. D. C., N. D., Ohio, 1948). + Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 
Cee acini We ae 
UNITED STATES v. TITUSVILLE DAIRY Propucts Co. (D. C., W. D., Pa., 
1945), 63 F. Supp. 104. Mandatory Seema a adeuinie- 
SEA BIE Oe intestines ntsitcnionincnrsnpnaniteaintaainenrcenntaieretrt 
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UNITED STATES v. TURNER Darry Co. (C. C. A., 7th Cir., 1947), 162 
F. 2d 425. Court enjoining compliance with and restraining viola- 
tion of milk marketing order—Right of government to mandatory 
injunction to compel payments of amounts due under milk market- 
ing order—Interlocutory order—Final decision a silicones 


UNITED STATES v. TURNER DAIRY COMPANY (C. C. A., 7th Cir., 1948), 
166 F. 2d 1. Modification of judgment of lower court by appellate 
court—Filing of reports—Payment of sums due market adminis- 
trator—Exhaustion of administrative remedy—Finding of ascer- 
tainment and determination of parity price—Handler’s right to 
question constitutionality of legislation of administrative order— 
Power of court to determine validity of administrative order— 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
administrative remedy (C. C. A., 7th Cir., 1948). 


UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL. (U. 
S. D. C., S. D., Ohio, 1949), 85 F. Supp. 622. Denial of motions 
to dismiss indictments—Price-fixing—Violation of Sherman Anti- 
Trust Act—Illegality of price-fixing under Sherman Anti-Trust 
Act—Substantial effect on interstate commerce—Sufficiency of in- 
dictment under Sherman Anti-Trust Act—Effect of movement of 
commodity in interstate commerce—Flow of fluid milk in price- 
fixing conspiracy as constituting interstate commerce—Sherman 
Anti-Trust Act—Order of Secretary of Agriculture as not granting 


immunity for conspiracy to fix prices—Sufficiency of indictment— 
Function of indictment and imformeation-xcrxcconcxcceenvcnenennrnnnnenenninnnnnnnnttenin 9: 


UNITED STATES v. WESTERN FRUIT GROWERS, INC., ET AL. (U.S. D. C., 
S. D., Cal., 1940), 34 F. Supp. 794. Power of Federal court to pro- 
Cet TE TO EN i nnice irgciencgeresinrernieresgeemninerincccemmmnaiosternncee: CES 
UNITED STATES v. Wood ET AL. (D. C., D. Mass., 1945), 61 F. Supp. 
175. Administrative law—Exhaustion of administrative remedy— 
Action to enforce compliance with COUrts--ixcccmccccevcnonnnnenncnnnennminmnumnnin 


UNITED STATES v. WRIGHTWOOD Dairy CoMPANY (C. C. A., 7th Cir., 
1942), 315 U. S. 110, 62 S. Ct. 523, 86 L. ed. 726. Effect of intra- 
state commerce competition upon regulation of interstate commerce 


UNITED STATES v. WRIGHTWOOD DairY COMPANY (C. C. A., 7th Cir., 
1942), 127 F. 2d 907. Powers of Secretary under act 


Voct’s Darres, INc. v. WicKARD (D. C., S. D., N. Y., 1942), 45 F. 
Supp. 94. Producer, who is—Judicial review of administrative defi- 


Wii Rete eho sos. nnteasenincaintiomonne Ss eiaicipstsicedels ptt treed tsps tina 


WADDINGTON MILK Co., INC. v. WICKARD (C. C. A., 2d Cir., 1944), 
140 F. 2d 97. Order No. 27—Use classificarti orn --ccccccccccneeccnennensnenen 


Wawa Dairy Farms, INC. v. WICKARD (D. C., E. D., Pa., 1944), 56 F. 
Supp. 67. Judicial review of Secretary’s ruling—No trial de novo 


Wawa Dairy Farms, INC. v. WicKaARD (C. C. A., 38rd Cir., 1945), 149 
F. 2d 860. Validity of milk-receiving station differential... ~ Bs 
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WEILAND (C. J.) AND Son Dairy Propucts CoMPANY, INC. v. WICK- 
ARD (D. C., E. D., Wis., 1946), 68 F. Supp. 98. Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


QED  cccctaicetesictcwh ntti tgipbiciietectitmniintaiian tesla taaseiatiaincieiecicbaianed 


WESTERN FRUIT GROWERS. INC. ET AL. v. UNITED STATES (C. C. A,, 
9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to enjoin 


prosecution of State court action. beta eppiis snails 


WETMILLER Dairy & FARM Propucts Co., INC. v. WICKARD, SECRE- 
TARY OF AGRICULTURE (D. C., W. D., N. Y., 1944), 60 F. Supp. 622. 
Classification of milk in accordance with its utilization at second 


I seeteerqusiserrmsmnmneees 
WETMILLER Dairy & FaRM Propucts Co., INC. v. WICKARD (C. C. A., 
2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by Secretary 
—Effect of market administrator’s acquiescence in III-A classifica- 


i a el as gash audit tckbagpiilehapantttaga 


WHITING MILK COMPANY v. BRANNAN, SECRETARY OF AGRICULTURE 
U. S. D. C., D. Mass., 1949) Ruling of Judicial Officer relative to 
butter provision of Order No. 4 sustained by district court—In- 
terpretation of butter provision of Order No. 4—Consideration of 
rationality of price schedule—Resort to administrative history— 
Policy of butter provision of Order No. 4—Interpretation of report- 
ing and payment provisions of Order No. 4 not inconsistent—Per- 
missibility of segregation of churned butter under Order No. 4— 
Claim of estoppel not well founded—Type of retroactive ruling rel- 
ative to Order No. 4 inevitable in judicial Process--cccrecccccmenensenenesemunmnene 


Agriculture and Markets Law of N. Y. 


Hoop & Sons, Inc. (H. P.) v. DUMoND (Sup. Ct. of New York, 
N. Y. Ct. of Appeals, 1949), 886 U. S. 525. Commerce—Lack of 
power of State of New York to deny to interstate milk dealer addi- 
tional facilities—Constitutional law—Constitutionality of regula- 
tion of production and distribution of milk—Public health and 
welfare—Lack of power of State to promote its economic advantage 
by burdening of interstate commerce—Lack of power of State to 
accord its consumers preferred right of purchase—Relationship be- 
tween intrastate and interstate activities—Absence of congressional 
action—Lack of power of State to advance its commercial interests 
by curtailing movement of articles of commerce—Health and safety 
of people—Lack of power of State to regulate article of interstate 
commerce—Lack of power of State to suppress competition—Na- 
ture of economic system fostered by the commerce clause—Federal 
and State regulation of milk—Police power of State—Power of 
Congress to curtail shipments of milk in interstate commerce— 
Lack of power of State to impose restraint on interstate commerce 
—Agricultural Marketing Agreement Act of 1937—Policy of Con- 
gress with reference to interstate flow of milk—State limitation 
on export of milk prohibited by Agricultural Marketing Agreement 
Act—Object of Federal program—Court decisions compared and 
distinguished -... sia sielencrbiiakeritieiiasiitc bncliabidldhebliaiibekibindeunkiae 6 SES 
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Commodity Exchange Act Volume: Page 

BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL. v. MILLIGAN, U. S. 
ATTY. ET AL. (D. C., W. D., Mo., 1986), 16 F. Supp. 859. Constitu- 
tionality of Commodity Exchange Act—Interstate commerce— 
Adoption of necessary and convenient means by Congress to ex- 
ELCise Its POWETS—DueE PLOcess ClAUSE.-erwenrnmenenmenemenenenmensnenestmnninnnmnmsnnrte * 

BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL. v. MILLIGAN, U. S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1937), 90 F. 2d 855. Constitution- 
ality of Commodity Exchange Act—Purpose of act—Evidence— 
Presumption of constitutionality of statutes—Presumption as to 
performance of duty by public officials—Interstate commerce— 
Freedom of contract—Injunction.cccccecccecnnnnntnnesunnennneninanmnnnnmnrnnntrtnae 

BOARD OF TRADE OF THE CITY OF CHICAGO ET AL. v. ou WU. S. D. C., 
N. D., Ill., 1923), 262 U. S. 1, 43 S. Ct 470, 67 L. ed. 839. Com- 
stitutionality OO Bil incttvanmisnciiaiimiaiianiaealci ed aes a 

IRVING WEIS AND COMPANY ET AL. v. BRANNAN, Seneneeaes OF AGRI- 
CULTURE (U. S. C. A., 2d Cir., 1948), 171 F. 2d 232. Suspension 
of registration and trading gubvileaes of futures commission mer- 
chant and floor broker—Requirements of act relating to written 
records—Concealment and evasion of provisions of act relating 
to written records—Duty of Government inspectors—Administra- 
tive law—Review of act by appellate court as to appropriate pun- 
ishment—Limitation of judicial review of remedies or penalties— 
Effect of violation of act by partner upon partnership 

MoorE v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL. (C. C. A., 7th Cir., 
1937), 90 F. 2d 735. Constitutionality of Commodity Exchange Act 
—Interstate commerce—Congressional findings—Purpose of act— 
Prohibition of wild forms of speculation—Duty of Circuit Court 
of Appeals relative to Supreme Court decisions in determining 
constitutionality of statute 

NELSON v. SECRETARY OF AGRICULTURE (C. C. A., 7th Cir., 1943), 133 
F, 2d 453. Suspension from trading privileges 


NICHOLS & Co. v. SECRETARY OF AGRICULTURE (C. C. A., Ist Cir., 
1942), 181 F. 2d 651. Acting on other side of customer’s trades... 


NICHOLS & Co. ET AL. v. SECRETARY OF AGRICULTURE (C. C. A., 1st 
Cir., 1943), 186 F. 2d 5038. Offsetting, what constitutes 


Federal Seed Act 

HARDISON SEED Co. (E. K.) v. Jones (C. C. A., 6th Cir., 1945), 149 
F, 2d 252. Cease and desist—Seeds—False labels 

UNITED STATES v. DUNN os Cig De ce She ve a 55 F. ees 535. 
False seed advertisement...  edicsiseReactaliaaaeee oak 


Grain Futures Act 


BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D., Ill, 1932), 56 F. 
2d 245. Validity of provisions of Grain Futures Act relative to re- 
ports and inspection of records—Dismissal of bill in equity for 
want of equity 
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Grain Futures Act—Continued Volume: Page 
BARTLETT FRAZIER CO. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 

ET AL. (C. C. A., 7th Cir., 1933), 65 F. 2d 350. Constitutionality 

of Grain Futures Act—Searches and seizures—Due process 


Packers and Stockyards Act, 1921 


HANDY BROTHERS COMPANY (O. V.) v. WALLACE ET AL. (U.S. D. C., 
E. D., Pa., 1985). + Validity of amendment to Packers and Stock- 
yards Act, 1921—Constitutional law—Delegation of legislative 
POO WT — Comm TCE CL CL ATI innit renege DS 


MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. v. 
SAME; BARTON v. SAME (D. C., D. Minn., 3rd Div., 1945), 64 Supp. 
91. Suspension of registration—Unfair, unjustly discriminatory or 
deceptive practices 


MIROTZNIK ET AL. v. UNITED STATES ET AL. (D. C., E. D., N. Y., 1946), 
64 Supp. 635. Unauthorized revocation of license—Denial of appli- 
cation for license of unlicensed Part er onnnnnnencncnnenennnnntnnnnnneinn 


MORGAN ET AL. v. UNITED STATES ET AL. (U.S. D. C., W. D., Mp., 
1936), 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hearing— 
I vires riceenningeirecemnnenenimmeiemmnanumanneemte 


MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D., Mo.,, 
1938), 304 U. S. 1, 58 S. Ct. 778, 82 L. ed. 1129. Fair hearing— 
Rate proceeding 


NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL. (D. C., 
E. D., N. Y., 1945), 59 F. Supp. 24%. Denial of veo pRcout for li- 


otthhn~ A eaidhbtiabheailltay Ot a0ts.i os 


Sioux City Stock YARDS COMPANY v. UNITED STATEs (D. C., N. D., 
Iowa, 1943), 49 F. Supp. 801. Cease and desist from bition to 
PN Oe eter pprerniceerneeteniontieediciertineen GES 

St. JoSEPH STOCK YARDS eC, v. UNITED STATES (D. C., W. D., 
Mo., 1935), 11 F. Supp. 322. Validity of stockyards rate ine 3: 

St. JoSEPH STOCK YARDS COMPANY v. UNITED STATES (U. S. D. C., 
W. D., Mo., 19386), 298 U. S. 38, 56 S. Ct. 720, 80 L. ed. 1033. Valid- 
Sty Gf atockyards Pite OPGe ra eee 83 

STAFFORD ET AL. v. WALLACE (U.S. D. C., N. D., Ill., 1922), 258 U. S. 
495, 52 S. Ct. 397, 66 L. ed. 735. Constitutionality of act-..... 22s 

SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr., 1950), 89 F. Supp. 
817. Action of seller as constituting estoppel—Principal and agent 
—Liability of innocent agent—Courts—Supreme Court decisions 
followed by Federal Court—Duty of licensed consignor under Pack- 
ers and Stockyards Act, 1921 to serve all indiscriminately... = 98 

UNITED STATES ET AL. v. MORGAN ET AL. (U. S. D. C., W. D., Mo., 
1939), 307 U. S. 183, 59 S. Ct. 795, 83 L. ed. 1211. Retention of 
funds pending determination of rate OL der-xxxccmcxcoecccnecinnennnnnnnnmennne 

UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D., Mo., 
1941), 313 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of rate 
order—Criticism of Supreme Court decision... inion Titans 2: 


+ Unreported Court decision published in Agriculture Decisions—Ed. 
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ABE RAFELSON Co., INC. v. R. G. TUGWELL, AS ACTING SECRETARY OF 
AGRICULTURE (C, C. A., 7th Cir., 19385), 79 F. 2d 653. Injunction— 
Power of court to enjoin Secretary from threatened action to re- 
voke license and impose fines and penalties—Exhaustion of remedy 
—Consideration of constitutiomality Of act nn-_enneeeceeennrennennnnnnnnine 

ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET (U. 
S. D. C., N. D., Pa., 1949), 9 F. R. D. 248. Personal service of notice 
of appeal not required—Nonresidents adverse party—Service by 
registered mail—Proceedings under Perishable Agricultural Com- 
modities Act, 1930 excepted from Federal Rules of Civil Procedure 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET (U. 
Ss. D. C., M. D., Pa., 1949), 87 F. Supp. 124. De novo proceeding 
—Effect of evidence failing to overcome prima facie case—Dam- 
ages—Resale of commodity—Costs—Reasonable attorney’s fee... 

AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION (D. C., E. D., Pa., 1948), 78 F. Supp. 309. 
Want of jurisdiction of district court—Failure to file appeal from 
Judicial Officer’s decision within period required by act... 

AMERICAN FRUIT GROWERS, INC., A DELAWARE CORPORATION v. S. T. 
Runzo & Co., INC., A CORPORATION (U.S. D. C., W. D., Pa., 1951), 
95 F. Supp. 842. Motion for judgment on pleadings—F acts alleged 
by adverse party to be taken as true—Denial of motion for judg- 
ment on pleadings—Appeal and answer by respondent as creating 
issues of defense—Pleadings upon which conduct of trial de novo 
shall proceed—What constitutes trial de novo—Rules of evidence 
not precluding any defense—Power of Secretary to adopt and 
promulgate rules of procedure—Right to appeal in default cases— 
Statutes—Construction and interpretation—Reading act as a whole 
—Ascertaining intent of act—Admission of facts set forth in mo- 
tion to dismiss appeal—Proceedings on appeal governed by Federal 
Rules of Civil Procedure—Presentation of defenses not raised be- 
fore Secretary upon appeal—Defenses clearly set forth on appeal 


—Liberal construction of Federal Rules of Civil Procedure..__......10: 


BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U. S. D. C., E. D., 
Ill., 1946). + Constitutionality of act—Jurisdiction of Secretary— 
Diversity of citizenship—Jurisdiction of district anelhdliini 
from decision of Secretary._....___.._.._.. ‘sliaaeaniuaiiatae 

BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U. s. ‘D. C., E. D., 
Ill., 1947). + Interest allowed on contract—Amount of attorney’s 
feo allowed counsel for appellees ——_________ ae 

BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D. C., W. D., N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court—As- 
sumption by court of jurisdiction of Secretary—Effect of prima 
facie case made out by findings and order of Secretary—Proper 
manner of avoiding effect of finding of Secretary—Inapplicability 
of statute of frauds to transaction involving purchasing agent of 
buyer—Damages—Performance of duty by buyer in minimizing 
loss—Right of rediversion where buyer failed to acquire title to 
COMO GY an anannnnnnnenmnnnn ern 


+ Unreported Court decision published in Agriculture Decisions—Ed. 
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Perishable Agricultural Commodities Act, 1930 Volume: Page 


: 1067 


—Commencement of Proceedings a annnmeeneeeeneenennnenrnmnnmnnmeee YE HBL 


: 498 


257 


: 732 


: 7384 


: 224 





1844 CUMULATIVE LIST OF COURT DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 


BELL v. MAIN (D. C., E. D., Pa., 1948), 49 F. Supp. 689. Transaction 
constituting sale, and mot COMSI GMM tnnnenecnnnneneeececnceenenenrnnnnmnemnenrnennnn 23 680 


CALIFORNIA FRUIT EXCHANGE v. SPRACALE FRUIT COMPANY (U. S. 
D. C., W. D., Pa., 1949), 89 F. Supp.. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary—-When 
uncontradictory testimony raises a question of fact—Buyer as- 
suming risk of normal deterioration losses arising in transit—Proof 
of existence of custom and usage—Burden of proof as to existence 
of custom and usage—Measure of damages based on resale of com- 
modity—When irregularities in conduct of juror or counsel author- 
ize new trial—Jurors not concluded by sealed verdict 


Conroy, INc. (A. J.)v. WEYL-ZUCKERMAN & Co. (D. C., N. D., Cal., 
1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent de- 
fect—Judicial notice—Watery soft rot disease of field origin— 
Pamphlet published by Department—Passage of title—Title and 
risk passed to buyer, when—F. O. B. shipping point—Normal de- 
terioration loss—Applicability of law of sales to act—Findings of 
Secretary accepted by court... jiclessttadlaetasnt saul chchtsliceanerinhsslbesinacho 


ERNEST E. FADLER Co. v. HESSER (C. C. A., 10th Cir., 1948), 166 F. 
2d 904. Rejection of commodity—Assent of seller to recission— 
Implied warranty of merchantability—Implied warranty of suit- 
able shipping condition—Appeal—Defenses open on appeal from 
Secretary’s reparation order—Relationship of act to law of sales 
—Passage of title—Lack of right of recission, when 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INc. (C. C. A., 
1st Cir., 1948), 168 F. 2d 276. “Rolling acceptance final” sale— 
Unlawful rejection—Waiver of right to claim damages by unlaw- 
ful rejection of shipment—Relationship of contract terms: “rolling 
acceptance”, “rolling acceptance final” and “f.o.b. acceptance final” 
—Buyer’s remedy under contract of “rolling acceptance final” 
—Substantial and practical compliance with bond requirements 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INC. (C. C. A., 
1st Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver of right 
to claim damages for breach of contract—Prior judgment amended 
—Statutes—Departmental interpretation of regulation 


HANDLER Propuce COMPANY v. M. A. McPerers (U. S. D. C., S. D., 
IIL, 1949). {Appeal from reparation order—Findings of fact and 
order of Secretary approved by court—Prima facie evidence—Sec- 
tion 499g (c) of act—Jurisdiction of court—Substantial evidence 
—Failure to overcome prima facie Casenrecxcrcncncnenenmnmnemmnnnnmnnnnmunnnnn JY, 1145 
HARCOURT-GREENE CO. v. PENNSYLVANIA MACARONI Co, (U.S. D. C., 
W. D., Pa., 1949), 82 F. Supp. 488. Contract of purchase and sale 
—Effect of failure to comply with statute of frauds—Evidence— 
Failure to show breach of COmntracten--ncccxiccccccccoccecssccreencsssmennrnarenmnnunnunnnne 9 168 


* Certiorari denied by the Supreme Court on December 6, 1948, 835 U. S. 885.—EA. 
t Unreported Court decision published in Agriculture Decisions—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 

HoFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE Co., (D. C., W. 
D., Texas, sont + ameere fee—Allowances as part of cost of 
cis. teen sinc tea einai ia acpi atieiet alan tiatsid apa dabiaes cae Ge 2 

JOSEPH DENUNZIO FRUIT einen v. CRANE, D/B/A ASSOCIATED 
FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
Company (D. C., S. D., Cal., 1948), 79 F. Supp. 117. Trial de novo 
—Evidence aliunde or de hors the record—Contracts—Offer and 
acceptance—Meaning of term “booked”—Anticipatory breach— 
Buyer’s remedy—Statutes—Construction and interpretation— 
Punctuation as aid in—Illegality of contracts—“Signature,” what 
is—Statute of frauds, how satisfied—Teletype messages—Princi- 
pal and agent—Principal partially disclosed—Damages—Emergen- 
cy Price Control Act—Courts—Question of election to hold party 
liable—Application of national law to federal questions—Adminis- 
trative law—Findings of fact and reparation order as prima facie 
evidence 

JosEPH DENUNZIO Fruit Co. v. CRANE ET AL. (U. S. D. C., S. D. Cal., 
1950), 89 F. Supp. 962. Illegality of contract of purchase and sale 
under Emergency Price Control Act—lInapplicability of section 
1599 of California Civil Code to illegal contract of purchase and 
sale under Emergency Price Control Act—lIllegality of contract of 
purchase and sale in violation of Emergency Price Control Act— 
Illegality of contract umder California, 1a wenn aaenennnnnn cence eeneeeeneene 

JOSEPH MARTINELLI & Co., INC. v. L. GILLARDE Co. (D. C., D. Mass., 
1947), 73 F. Supp. 293. Lawful rejection of commodity sold on 
basis of rolling acceptance final because of inherent defect—Clado- 
sporium rot—Passage of title—Risks of normal deterioration and 
damage in transit 

JOSEPH MARTINELLI & Co., INC. v. SIMON SIEGEL COMPANY (U. S. 
C. A., 1st Cir., 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud—Right 
of buyer on an f. o. b. acceptance final basis to avoid contract in- 
duced by fraud—Effect of discovery of fraud after breach of con- 
tract—Fraud as a defense after its discovery—Contract induced by 
fraud voidable—Election of remedy by party defrauded—Right to 
recover damages for fraud by we ee contract—Court 
decisions distin guished —-cccccoccccomcnenme A 

KREUGER v. ACME FRUIT Coantaare (c C ‘- ‘bth. Cir, 1985), ' ‘75 F, 
2d 67. Constitutionality of act-. 

LAILER & Co., INc. (W. H.) v. C. E. ‘Taannen Co. “(. C. D. ‘in. 
1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal for 
want of jurisdiction—Motion for leave to amend answer granted— 
Denial of motion for judgment on pleadings 

LERMAN BROTHERS, APPELLANTS v. FRUIT PrRocEssoRS, INC., COoRPO- 
RATION, APPELLEE (U. S. D. C., D. C., 1950).+ Reparation—Failure 
to accept and pay for three shipments—Statute of frauds—Right 
to inspection—Attorney’s fees—Damages—Right to inspection of 
commodity within reasonable time—Regulations of Secretary— 
Tineke. c6 pond Step incinitisissisiensiviienndacncniictiesnibiemietiniiiciiblatinipatiiirainicininwtinnnissinatcegan 


t Unreported Court decision published in Agriculture Decisions—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
LERoy DyaLt Company, INC. (THE) v. ALLEN (D. C., E. D., S. Caro- 
lina, 1946).+ Breach of contract justifying rejection by buyer-—- 6: 482 
LeRoy DyaLt Company, INc. (THE) v. ALLEN (C. C. A., 4th Cir., 
1947), 161 F. 2d 152. Immaterial breach of contract by seller not 
justifying rejection by buyer—Meaning of term f. o. b. acceptance 
i a FT asia cl tics cagseh olalbencinie economic 
LOGIN CORPORATION v. S. BOTNER & Sons (D. C., N. D., Cal., 1947), 
74 F. Supp. 133. Sufficiency of bond—Motion to dismiss appeal— 
Motion to strike bond pie BAS Fre ctin aoaekl Sait 
MILe END FRUIT EXCHANGE, INC. v. O. S. HURLEY, D/B/A O. S. Hur- 
LEY Propuce Co. (U.S. D. C., N. D., Texas, 1945).+ Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
Pattcomrrney wh Linen 
Pasco CouNTY PEACH Ass’N. v. J. F. SotLEY & Co., INc. (C. C. A., 
4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s au- 
thority to receive advances—Authority of agent not established by 
broad language letter—Agent’s authority to receive payment not 
implied from his authority to sell—Presumption of authority of 
agent to receive payment affected by his restricted authority—As- 
sumption of risk of lack of agent’s authority—Lack of right of 
agent to use agency for his benefit—Customs and usages—Seller 
not bound by custom lacking force of law—Effect of specific notice 
limiting scope of agent’s authority upon business custom 
ROTHENBERG v. ROTHSTEIN & Sons (U.S.C. A., 3rd Cir., 1950), 181 
F. 2d 345. Appeal—Right to submit views with respect to questions 
deemed decisive—Acceptance of offer by telephone in Pennsylvania 
as resulting in Pennsylvania contract—Reargument—Question of 
effect of State statute of frauds 9: 1267 


ROTHENBERG v. H. ROTHSTEIN & Sons (U. S. C. A., 2d Cir., 1950), 
183 F. 2d 524. Appeals—Applicability of State statute of frauds 
to contract of purchase and sale under Perishable Agricultural 
Commodities Act—-Courts—Conflict of laws—Supremacy of federal 
laws—Substantive effect of statutes of frauds of states rendering 
parol contract void—Statute of frauds of Pennsylvania construed 
by appellate court as procedural—Applicability of procedural limi- 
tations of statute of frauds of Pennsylvania to suit for reparation 
under Perishable Agricultural Commodities Act—Grant of reme- 
dies by Perishable Agricultural Commodities Act—Remedies— 
Meaning of term under § 5 of Perishable Agricultural Commodities 
Act—Failure to notify seller of rejection of produce within limita- 
tion period as constituting SC REREP NE NIE A of Federal over 
State statute. = i és fines 7 daniiiiote 

SAWYER ET AL. v. PASKOFF ET AL.; SAME v. PEISAKOFF ET AL. . . 
W. D., Pa., 1947), 74 F. Supp. 24, Sufficiency of evidence, relating 
to poareomapess of contract, for na aene of motion for new 
trial . lial cineca aii 


SMITH v. WHITE ET AL. Os C., E. D., Mo., 1942), 48 F. vast 554. 
Authority of Secretary to wigundinate qvecsiural rules—Evidence 
—Secretary’s action presumed in accordance with procedural rule 


” ¢Unreported Court decision published in Agriculture Decisions—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued Volume: Page 
—Reconsideration of reparation order—Findings of Secretary— 
Prima facie evidence—Allowance of claim after reconsideration— 
Effect of record failing to disclose rules of practice relative to re- 
consideration of reparation order—Courts—Consideration by court 
of supporting testimony not within record before Secretary—Func- 
tion of court relative to reparation proceeding—Effect of failure 
to establish seller’s notice of resale contracts—Practice and plead- 
ing—Amended complaint—Damages—Seller’s inability to meet is- 
sue relative to market price of produce justified—Federal Rules of 
Civil Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance....- 

SPANO v. WESTERN FRUIT GROWERS, INC. (C. C. A., 10th Cir., 1936), 
83 F. 2d 150. Trial de novo—Challenge of findings without pro- 
ducing evidence before Secretary—Meaning of trial de novo— 
Prima facie effect of findings and orders—Rebuttable presumption 
— Statutes — Construction and interpretation — Construction of 
ORIG: Ek COMI © WIR ics cscs ernest tccnnetinssiliridn laren 10: 

UNITED STATES v. SOLOMON (D. C., E. D., Ill, 1944), 3 F. R. D. 411. 
Action to enjoin dealer from operating without a license—Penalties 
—Jurisdiction—Interstate commerce—Fresh vegetables—Inapplic- 
ability of Federal Rules of Civil Procedure in civil suits of quasi- 
criminal nature—Mistrial—Effect of cross-examination erroneously 
SUTURE, TG CI Riise nominative 

WESTERN FruIT GROWERS, INC. v. BEILMAN PRODUCE Co., INc. (D. C., 
M. D., Pa., 1948), 75 F. Supp. 334. Unlawful rejection—Damages— 
Costs—Attorney’s fee 

Yukon & SONS PRODUCE COMPANY (L.) v. FINERMAN AND SCHOEN- 
BpuRG (U.S. D. C., S. D., California, 1948).+ Failure to repay pur- 
chase price—Lack of suitable shipping condition—Lawful rejection 


Sugar Act of 1948 
CENTRAL ROIG REFINING Co. ET AL. v. SECRETARY OF AGRICULTURE 
(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTERVEN- 
ors (U. S. C. A., D. Columbia, 1948), 171 F. 2d 1016. Valid- 
ity of Order No. 18—Administrative law—Judicial review of ad- 
ministrative action—Constitutionality of provisions of act........... 
SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFINING 
COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL, (No. 27.) 
Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER v. CEN- 
TRAL ROIG REFINING COMPANY AND WESTERN SUGAR REFINING 
ComMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER 
v. SECRETARY OF AGRICULTURE, PoRTO RICAN AMERICAN SUGAR RE- 
FINERY, INC., ET AL. (No. 32.) (Cert. to U. S. C. A., D. Columbia, 
1950), 888 U. S. 604. Validity of Order No. 18—Proper measure 
as to “past marketing” and “ability to market”—Administrative 
law—Scope of judicial review of administrative action—Scope of 
commerce clause—New problems—Order No, 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Commerce clause—Discrimination—Sugar Act of 1948—Refined 
sugar quotas—Constitutional law—Courts—Scope of review of va- 
ei: ol chen GE COE iii eciericeriicnsinncsicnisnciciansenininimninnt 


+ Unreported Court decision published in Agriculture Decisions—Ed. 





MAY 2 8 1953 


Public Library 


Detroit, Mich, — 


General Informatio, STATISTICAL INDEX (1952) 


A Study of the Scope and Nature of Agriculture Decisions* 


Decisions under 
applicable acts 


Total for year 
Total decisions 


Agricultural Marketing Agree- 
ment Act of 1937: 
Decisions repo’ 
Dismissals: 


1 
Findings of fact (specific) _|__..|_..- 
Legal questions 3 

Commodity Exchange Act: 
Decisions reported. 
Legal questions 
Potter - Stockyards Act, 
1 . 


Decisions reported 
Cease and desist (disci- 
plinary proceeding) - - - - 


Merits 
Findings of fact (specific) - 
Legal questions 
Licenses (disciplinary pro- 
ceeding): 


Suspension of 


Reconsideration: 
Denied 


Registration suspended _-- 
Reparation ordered 
Violation of act 
Perishable Agricultural Com- 
modities Act, 1930: 
Decisions reported 18 | 20 | 15 | 26 
Dismissals: 
ee ee 1 2 
Counterclaims es eee 
Merits 2 2 
Findings of fact (specific) - 
Legal questions_._.__-.--- 71 | 54 | 82 | 59 
Licenses (disciplinary pro- 
ceeding): 
Denial of application - 
Revoked 
Suspension of 
Reconsideration: 


2 1 aes 
12 18 | 11 {169 |.--- 
Grand total, decisions 

Fenerihd sos 5. oo. bc encele sda bsdonfddndld<dalebn albdedlacedll<sucleovelnoeninst= 348 





*Similar statistical indices will be found in the December issue (No. 12) of Agriculture Decisions, Volumes 
A.D. 850 (1942), 2 A.D. 882 (1943), 3 A.D. 1318 (1944), 4 A.D. 1119 (1945), 5 A.D. 1042 (1946), 
A.D. 1346 (1947), 7 A.D. 1400 (1948), 8 A.D. 1614 (1949), 9 A.D. 1744 (1950), 10 A.D. 1764(1951), 


nd 11 A.D. 1348 (1952)—Ed. 








